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Our Officers 


CLARENCE A. MILLER 
President 


CLARENCE A. Miner, President, was born in Fayette County, Penn- 
sylvania, February 11, 1890. He graduated from the Uniontown, 
Pennsylvania, High School in 1907, and after service with the Walters- 
burg Coal & Coke Company as Chief Pay Roll Clerk, he entered the 
United States postal service in 1908, and remained in that service until 
1920, when he was admitted to the Bar of the District of Columbia. In 
1912, while Assistant Postmaster at the Uniontown, Pennsylvania, Post 
Office, he was transferred to Washington as an Auditor in the Postal 
Savings System. He was later transferred to the Division of Registered 
Mails, where he served in various capacities. 

He holds the LL.B and LL.M degrees from George Washington 
University, and has been a member of the faculty of the George Wash- 
ington Law School for sixteen years. He has been a member of the Board 
of Editors of The George Washington Law Review since its inception, 
and, likewise, a member of the Board of Editors of the I. C. C. Prae- 
titioners Journal since its inception. He is the author of ‘‘The Legisla- 
tive Evolution of the Interstate Commerce Act,’’ published in 1930, and 
has written other law books and a number of legal and historical articles. 
He has also written the history of the Miller and Darby families. 

He served for six years as Treasurer of the Association. He was a 
member of the Committee on Printing and Publicity for five years, 
during three of which he was its Chairman. He served one year as a 
member of the Committee on Reorganization of the Interstate Commerce 
Commission. He is Chairman of the Committee on the Semi-Centennial 
of the Interstate Commerce Commission. He served last year as Chair- 
man of the Association’s Executive Committee. 

He has for several years been General Counsel of The American 
Short Line Railroad Association. His biographical sketches of the mem- 
bers of the Interstate Commerce Commission from 1887 to date have 
earned for him the unofficial title of Official Biographer of the Inter- 
state Commerce Commission. 





H. D. RHODEHOUSE 
Vice President, Official Classification Territory 


After teaching school for two terms, H. D. Rhodehouse, Vice Presi- 
dent, Official Classification Territory, entered the service of the Bessemer 
& Lake Erie Railroad, at the age of eighteen. He remained there for 
three years, working on every desk in a large freight office. He also 
worked as relief agent at various stations and as yardmaster at a large 
terminal. About 1910 he went with the New York Central Railroad, in 
the Traffic Department, working in the Division Freight Office and 
General Office, in various capacities, particularly in connection with 
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freight rate construction and adjustments, and also in various capacities 
in connection with the solicitation of freight. After the war he became 
Traffic Manager of the Youngstown, Ohio, Chamber of Commerce, where 
he remained until May, 1928, when he became Traffic Manager of the 
Republic Iron & Steel Company. He was appointed General Traffic 
Manager of the Republie Steel Corporation and its Subsidiaries, when 
it was formed in April, 1930, by the consolidation of several large steel 
companies. 








W. L. GRUBBS 
Vice President, Southern Classification Territory 


W. L. Grueps, Vice President, Southern Classification Territory, 
was born in Louisville, Kentucky, on May 11, 1900. He graduated from 
the Louisville Boys’ High School in 1916, and from the Jefferson Law 
School in 1922. In 1917 he entered the service of the Louisville & Nash- 
ville Railroad as a stenographer. During the war period he enrolled 
in the Students’ Army Training Corps at the University of Louisville. 
He entered the Law Department of the Louisville & Nashville Railroad 
in 1919, and was appointed Commerce Attorney for that Company in 
August, 1928, and still holds that position. He is a Lecturer on Trans- 
portation Law in the University of Louisville. Mr. Grubbs has served 
for the past three years on the Association’s Committee on Education 
for Practice. 
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WILLIAM E. ROSENBAUM 


Vice President, Western Classification Territory 


WiuuiAmM Epwin Rosenraum was born in St. Louis, Missouri on 
June 9, 1889, the son of William Frederick and Mary Moelling Rosen- 
baum. 

After attending the public schools of St. Louis, he started working 
in the General Freight Office of the Wabash Railway Company in St. 
Louis as a stenographer in November, 1904. 

He worked continuously for that company until September, 1918, 
the greater part of the time as secretary to the Vice-President in Charge 
of Traffic and Assistant Chief of Tariff Bureau. 

In September, 1918, he was appointed Secretary of the St. Louis 
Eastern District Freight Traffic Committee, an organization coming 
under the jurisdiction of the United States Railroad Administration. 
This committee in turn had jurisdiction over all rate matters on rail- 
roads under Federal Control operating into St. Louis from the East as 
well as in Southern Illinois and Southern Indiana. 

At the end of Federal Control in March, 1920, he resigned from 
railroad service to engage in private practice as a traffic consultant at 
St. Louis, in which profession he is still engaged representing a number 
of industries which produce beer, chemicals, coal, corn syrup, corn starch, 
yeast, malt syrup, cooperage, stone and a number of other commodities 
at various parts throughout the country. 
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Since the repeal of prohibition, he has served as General Chairman 
of the Brewer’s Traffic Committee composed of the traffic representatives 
of the principal shipping brewers of the country. 

He is Managing Director of the Central Illinois District Coal Traffic 

sureau, whose membership is composed of the principal coal producing 
companies in central Illinois. 

During the past few years he has been an active member of the 
Educational Committee of the Traffie Club of St. Louis, which has spon- 
sored night classes on traffic management and interstate commerce law 
at the St. Louis High Schools with an average annual enrollment of more 
than 200 young men and women. He has served as a member of a num- 
ber of committees of the Association of Practitioners. 

Mr. Rosenbaum is a Shriner and a member of the Missouri Athletic 
Club of St. Louis. He is a charter member of the Association of Prac- 
titioners before the I. C. C. and has served as Chairman of the St. Louis 
Regional Committee on Admission to Practice during the past two vears. 

He was also one of the organizers of the St. Louis Chapter of Prac- 
titioners before the I. C. C. and is a past President of the Industrial 
Traffic Counsellors’ Association. 





MILTON P. BAUMAN 
Secretary 


Minton P. Bauman, Secretary, entered the Traffic Department of 
Colgate & Company, at Jersey City, in July, 1920. He resigned in 
March, 1926, to engage in a general traffic service. In addition to being 
an active practitioner before the Interstate Commerce Commission, he is 
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now also Industrial Traffic Manager and Traffic Consultant for a num- 
ber of manufacturers. He is Traffic Consultant to the City of Newark, 
New Jersey, in its Port Newark development, and represents the Depart- 
ment of Institutions and Agencies of the State of New Jersey with re- 
spect to transportation matters. 

Mr. Bauman was Vice-President, Official Classification Territory, in 
1933-1934. He was a member of the Executive Committee for three 
years; a member of the Committee on Reorganization of the Interstate 
Commerce Commission; and Chairman of the Special Committee in con- 
nection with Limitation on Practice before the I. C. C. He was Secretary 
of the Association for the year 1937-1938, and reelected for the current 
year. 





CHARLES E. BELL 
Treasurer 


Cuas. E. BELL, who was reclected Treasurer, is a native of Georgia. 
He entered railroad service in 1895 as private secretary to the Assistant 
General Superintendent of the Southern Railway at Atlanta. He was 
transferred to the Traffic Department in 1896, and became Chief Clerk, 
General Freight Office, in Atlanta, in 1907. He was made Assistant 
General Freight Agent at Atlanta in 1911, and General Freight Agent, 


at Washington, D. C., in 1916, at which time he was placed in charge of 
the commerce litigation of the Southern Railway System. He was fur- 
loughed from the Southern Railway service in 1917 to serve as Assistant 
Transportation Director and Assistant Manager, Inland Traffic, of the 
United States Food Administration throughout the active period of the 
World War. Thereafter, until the termination of Federal control, on 
March 1, 1920, he served as Assistant to the Director of Traffic of the 
United States Railroad Administration. 

He resigned from railroad service in June, 1920, to enter the pro- 
fessional field as a Traffic and Transportation Specialist. From March 
15, 1933 to February 1, 1934, he was engaged by the Republic of Turkey 
to make a special study of the administration, operation and traffic of the 
Turkish State railways. Upon returning to the United States he served 
as Executive and Traffic Assistant to Hon. Joseph B. Eastman, Federal 
Coordinator of Transportation, until the expiration of the Emergency 
Railroad Transportation Act of 1933, on June 16, 1936, after which he 
resumed practice as Traffic and Transportation Specialist, in which work 
he is now engaged. He is also advisory traffic rate consultant to the 
National Bituminous Coal Commission. 

He served as Vice President, Official Classification Territory, in 
the vear 1932-1933. He served two years as a member of the Committee 
on Nominations, being Chairman in the year 1930-1931. He later served 
three years as a member of the Committee on Printing and Publicity. 
He is a member of the Special Committee in connection with Limitation 
on Practice before the I. C. C. He is serving his second year as Trea- 
surer of the Association. 
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WILBUR LaROE, JR. 


Chairman, Executive Committee 


Wizsur LaRog, Jr., Chairman of the Executive Committee, was 
born at Westfield, New Jersey, on September 25, 1888. He graduated 
from the Perth Amboy, New Jersey. High School, in 1905, and received 
his A. B. degree from Princeton University in 1909. He received his 
LL.B. degree from the New Jersey Law School in 1912. He is a mem- 
ber of the Bar of New Jersey and of the Bar of the District of Columbia. 
He came to Washington, D. C., in 1914 to accept a position as Examiner 
with the Interstate Commerce Commission. He was promoted to Attor- 
ney-Examiner, and later beeame Chief Examiner. He resigned from the 
Interstate Commerce Commission in 1920, and upon the retirement of 
Hon. Edgar E. Clark as a member of the Commission the partnership of 
Clark & LaRoe was formed, and is still in existence. Mr. Clark, however, 
died in 1930. 

Mr. LaRoe is a member of the Phi Beta Kappa Society, the Uni- 
versity Club of Washington, the Columbia Country Club, and the Forest 
Hills Citizens Association. He is Chairman of the Transportation Com- 
mittee of the latter organization. He is an Elder in the Chevy Chase 
Presbyterian Church, and is Chairman of the Committee on Civie Affairs 
of the Washington Federation of Churches. By reason of his work in 
the latter organization he is frequently referred to as the ‘‘ Lay Bishop of 
Washington.’’ He is also a member of the Board of Directors of the 
Central Union Mission of Washington. He is also Chairman of the Board 
of Indeterminate Sentence and Parole of the District of Columbia, to 
which he also devotes a great deal of time and effort. He is Associate 
Counsel of the Port of New York Authority and General Counsel of the 
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North Carolina Traffic League. His hobbies are golfing, fishing, sail- 
boating, gardening and civic work. 

Mr. LaRoe has been a life member of the Association of Practitioners 
before the Interstate Commerce Commission since its organization in 
1929. During the first two years of its existence he was a member of 
the Committee on Procedure. He later served three years as a member 
of its Committee on Printing and Publicity. He organized the Associa- 
tion’s Special Committee on Admission to Practice, and has been its 
Chairman since its inception. His work, and the work of that Com- 
mittee, has received frequent commendation from the members of the 
Interstate Commerce Commission. 





Message From New President 


In assuming the duties of President of the Association of Practi- 
tioners Before the Interstate Commerce Commission for the coming year, 
occasion is taken to express my sincere appreciation for the honor which 
has been thus given me. 

The policies of the Association are dictated by its members and by 
the Executive Committee, and I have, therefore, no personal policies to 
be progressed, other than to use all of my ability and efforts to further 
the work of the Association, in the hope that upon the expiration of my 
term it may be said that the Association has made progress. 

The Association of Practitioners Before the Interstate Commerce 
Commission has been in existence nine years, and that it has justified its 
existence and furthered the purposes for which it was organized will not 
be denied by any one. It has effectively cooperated with the Interstate 
Commerce Commission, and has the loyal support of the Commission. 
The Association has rendered, and is rendering, valuable services to its 
members in many ways. 

President Driscoll suggested means whereby the Association might 
be brought more closely in contact with its members, and I am heartily 
in favor of the suggestions which he has made. These suggestions are 
now being studied by a committee, composed wholly of former Presidents 
of the Association, and will be duly reported upon at the appropriate 
time. 

I would appreciate hearing from members of the Association with 
respect to things which they feel the Association might well do, and have 
from them any suggestions for the good of the Association. 

As the Association increases its membership it becomes more able to 
serve its members, and to effectuate its policies. It is hoped that the 
membership will be substantially increased during the present year. 
Every effort will be made to do this. 

I just want to promise each member that the Association will have 
my very best efforts, and I should like to be assured that it will have the 
best efforts of every member. 


—CLARENCE A. MILLER. 





The Ninth Annual Convention and Its Work 


The Ninth Annual Convention of the Association of Practitioners 
Before the Interstate Commerce Commission was held at the Hotel Wil- 
liam Penn, Pittsburgh, Pennsylvania, October 6 and 7, 1938. 

The Committee on Arrangements, of which Mr. John B. Keeler was 
Chairman, did a splendid job, and all those in attendance had a socially 
enjoyable and professionally profitable time. 

President H. D. Driscoll presided at all the sessions. Vice Presi- 
dents John J. Danhof and Elmer Westlake, Secretary Milton P. Bauman, 
and the Chairman of the Executive Committee, Clarence A. Miller, were 
present, as was the Executive Secretary, Mrs. Sarah F. McDonough. 


Meeting of Executive Committee 


The Executive Committee met on October 5th, reviewed the reports 
of the standing committees, making recommendations to the Association 
thereon. The Executive Committee also took action on a number of other 
matters of importance, which are referred to in other places in the 
JOURNAL. 

Address of Welcome 


Members of the Association and their guests were welcomed to Pitts- 
burgh by Mr. Frank L. Dugan, President of the Consolidated Ice Com- 
pany, and President of the Chamber of Commerce of Pittsburgh. He 
has also served under three Governors as a member of the Prison Board 
of Pennsylvania. Mr. Dugan said that Pittsburgh makes what it takes to 
build other cities, and very interestingly and entertainingly described 
some of the outstanding features of the City and its work. His address 
is printed elsewhere in this JouRNAL. 


Greetings From the Chairman and Members of the 
Interstate Commerce Commission 


Chairman Splawn of the Interstate Commerce Commission was un- 
able to be present, and conveyed the greetings of the Commission through 
the medium of Commissioner Aitchison. Chairman Splawn’s message 
was as follows: 


“On behalf of the Interstate Commerce Commission, may | extend greetings 
to the Practitioners before the Commission in their Annual Convention. 


_ “I regret that official duties have prevented my conveying these greetings 
in person. The well-considered committee reports and the discussions which 
have been arranged for this meeting more than justify one’s attendance. The 
members of the Commission and the staff of the Commission felicitate you 
upon the constructive work you are doing, and observe with growing satisfaction 
the work and progress of the Association.” 


Traffic and Transportation Association Invitation 


The Traffic and Transportation Association of Pittsburgh extended 
to the members of the Association a cordial invitation to, attend its 
regular monthly meeting, which was held at the Fort Pitt Hotel, on 
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Friday, October 7th, at 8:30 P.M. The Traffic and Transportation Asso- 
ciation numbers approximately 1,000 men engaged in traffic and trans- 
portation work of industrial carriers, by rail, water, air and highway, 
and includes in its membership a great many members of the Associa- 
tion of Practitioners. The object of the Association is the interchange 
of ideas concerning traffic and transportation, together with promotion 
and encouragement of social good fellowship among the members. 


President’s Address 
President Driscoll, in his address, recommended changes in the 
organization of the Association, so as to bring the Association more 
closely in touch with its membership. The Executive Committee author- 


ized the appointment of a special committee to consider President 
Driscoll’s recommendations. 


[The President’s address is printed in full at pages 21 to 22 of this JourNat.] 


Officers Nominated and Elected 
The Committee on Nominations, through its Chairman, Mr. Law- 


rence Chaffee, submitted its report, nominating the following as officers 
for the ensuing year: 


For President, CuarENcE A. Mruier, General Counsel, The Ameri- 
ean Short Line Railroad Association, Tower Building, Washington, 
D.C. 

For Vice President, Official Classification Territory, H. D. Ruoper- 
HOUSE, General Traffic Manager of Republic Steel Company, Cleveland, 
Ohio. 

For Vice President, Southern Classification Territory, W. L. Gruss, 
Commerce Attorney, Louisville & Nashville Railroad Company, Louis- 
ville, Kentucky. 

For Vice President, Western Classification Territory, Wmuiam E. 
RosenBaum, 952 Cottonbelt Building, St. Louis, Missouri. 

For Secretary, Miron P. Bauman, 143 Liberty Street, New York 
City. 

For Treasurer, CHartes E. Bex, Investment Building, Washing- 
ton, D. C. 

For Chairman of the Executive Committee, Wi.pur LaRor, Jr., 
Investment Building, Washington, D. C. 

Those nominated were unanimously elected the following day. 


The Report of Treasurer 

In the absence of Charles E. Bell, Treasurer, his report was pre- 
sented by Secretary Bauman. The report showed a balance on hand at 
the beginning of the year, October 1, 1937, of $7,553.73; receipts during 
the year of $10,528.45; disbursements, $9,808.82; with a balance on 
hand on September 30, 1938, of $8,273.36. The Treasurer’s report 
showed that the Association continues to keep its expenses within its 
income each year. The report was received and placed on file. 
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Address On New Federal Rules of Civil Procedure 


Mr. James William Moore, Associate Professor of Law, Yale Uni- 
versity, delivered a most interesting and informative address on ‘<The 
New Federal Rules of Civil Procedure.”’ 


[Professor Moore’s address is printed in full at pages 41 to 49 of this JourNnaL] 


Report of Secretary and Executive Secretary 


Secretary Bauman presented the combined report of the Secretary 
and the Executive Secretary. 


{This report is printed in full at pages 68 to 69 of this JourNAL.] 
The report was received and placed on file. 


Address on the United States Maritime Commission and Its Work 


Mr. Bon Geaslin, General Counsel, The United States Maritime Com- 
mission, in his usual happy way, delivered an excellent address on ‘‘The 
United States Maritime Commission and Its Work.”’ 


[Mr. Geaslin’s address is printed in full at pages 33 to 40 of this Journat.] 


Invitation To Milwaukee 


Mr. John L. Bowlus of the Milwaukee Grain and Stock Exchange, 
and the Board of Harbor Commissioners of the City of Milwaukee, 
speaking for those two organizations and the industrialists and business 
men in Milwaukee, extended the Association a cordial invitation to hold 
its 1940 convention in Milwaukee. Mr. Bowlus had flown from Mil- 


waukee to Pittsburgh to extend this invitation, which was graciously 
received. 


Luncheon Meeting 


The members and non-members in attendance at the convention, and 
their guests, had a group luncheon in the Cardinal Room of the Hotel 
William Penn, which was noted not only for the good fellowship dis- 
played, but also for the absence of any speeches. 


Report of Executive Committee 


At the beginning of the afternoon session, the report of the Execu- 


tive Committee was presented by its Chairman, Clarence A. Miller. The 
report was received and accepted. 


(The report of the Executive Committee is printed at pages 102 to 103 of this 
JourNAL. 
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Commissioner Aitchison’s Address on Reforming the 
Administrative Process 


Expressing the good fortune of the Association in having Com- 
missioner Clyde B. Aitchison present at the convention, and recalling 
that the Association leans on him more heavily each year, President 
Driscoll presented Commissioner Aitchison, who delivered an address on 
‘Reforming the Administrative Process.’’ 


{Commissioner Aitchison’s address is printed in full at pages 25 to 32 of this 
JourNna.] 


Commissioner Aitchison’s address was, as usual, illuminating and 
inspiring, and a vigorous defense of the administrative process. At the 
conclusion of his address the audience rose and applauded him for some 
time. 


Practice Before Administrative Tribunals 


Upon motion, unanimously adopted, the convention took up, out of 
order, the report of the Special Committee on Bills Limiting Practice 
Before Administrative Tribunals, of which Mr. Milton P. Bauman is 
Chairman. The report of the committee, as amended, the discussion, and 
the action of the convention thereon, are reported in full in this issue of 
the JouRNAL. [See pages 56 to 62.] 


Report of Committee on Membership 


The report of the Committee on Membership, which was approved 
by the Executive Committee, was ordered received and filed. The report 
was presented by Mr. Ed P. Byars, Chairman of the Committee. [For 
report of the Committee, see September JoURNAL, page 505.] 


Report of Committee on Procedure 


The report of the Committee on Procedure was presented by Mr. 
Eldon M. Martin, Chairman of the Committee. [The report is reported 
in the September JouRNAL, pages 488 and 489. ] 


Sussect No. 1—Finpin¢s or Fact 


The Executive Committee approved the recommendation of the 
Committee on Procedure, to the effect that members of the Association 
continue their cooperated effort to the end that all reports of the Com- 
mission may contain appropriate findings of fact. The Chairman, in 
presenting the report, pointed out that Commissioner Aitchison, in his 
address before the Association last year, stated that the responsibility 
for the correct statement of findings of fact rested upon the members of 
the Commission’s bar, and that requests for appropriate findings of fact 
should be incorporated in briefs of counsel. The recommendation of the 
Committee : ‘‘That the Commission be requested to instruct its Examiners 
that all Interstate Commerce Commission reports must contain specific 
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findings on each controlling issue of fact, and that the Commission take 
appropriate steps to assure strict enforcement of such instructions,’’ was 
adopted by the Association. 


Supsect No. 2—MImMEOGRAPHED REPORTS 


The Committee recommended that the subject of mimeographed re- 
ports be stricken from the Association’s docket, in view of the fact that 
mimeographed reports on both sides of the paper is a matter of economy 
which must be observed strictly by the Commission, and is a matter of 
postage cost in some cases, as well as excessive space in offices and files. 
This recommendation of the Committee had the approval of the Execu- 
tive Committee, and was adopted by the Association. 


Sussect No. 3—INTERROGATORIES 


The Committee affirmed the report submitted last year, to the effect 
that the Commission’s Rules of Practice should not be amended to pro- 
vide for interrogatories, and recommended that this subject be stricken 
from the Association’s docket. This recommendation had the approval 
of the Executive Committee, and was adopted by the Association. 


Suspsect No. 4—PvuBLICATION OF ORDERS 


The Committee unanimously recommended that the Commission be 
not asked to change its present practice with regard to publication of 
orders in the bound volumes of the I. C. C. reports. This recommenda- 
tion had the approval of the Executive Committee, and was adopted by 
the Association. 

The Committee recommended that the Association give considera- 
tion to the proposal that the orders of the Commission be printed with 
the pamphlet copies (advance sheets) of the I. C. C. reports, but that 
the names of the parties to the case (for example, the long list of defen- 
dant carriers) be omitted in an effort to save composition and printing 
cost. The Executive Committee recommended that the subject be con- 
sidered by the membership of the Association. The Association adopted 
a motion accepting the views of the majority of the Committee, to the 
effect that there should be no change in the present method of reporting 
the decisions of the Commission. 


Suspect No. 5—IDENTIFICATION OF ExHIBITS 


The members of the Committee were unanimously of the opinion that 
if an Examiner sustains an objection to documentary evidence, the party 
offering such evidence is entitled to a ruling from the Commission, as 
distinguished from the presiding Examiner, as to the admissibility 
thereof. The Committee understands that if an exhibit has been offered 
and excluded by the presiding Examiner, and if the party offering such 
exhibit so desires, it will be marked for identification with an appropri- 
ate number and transmitted to the Commission for review of the Ex- 
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aminers ruling, although the record in such cases will show that such an 
exhibit was not received in evidence at the hearing. The Committee 
was of the opinion that no action by the Association on this subject is 
necessary, and the Executive Committee concurred in that view. The 
recommendation of the Committee was adopted. 


Sussect No. 6—AMENDMENT OF CoMMISSION’s RULES 
OF PRACTICE WITH RESPECT TO DEPOSITIONS 


In a supplemental report the Committee recommended that Rule 
XI (d) of the Commission’s Rules of Practice with respect to deposi- 
tions be amended in two respects. The first amendment recommended 
was the insertion in the rule of the following language : 


“Unless the parties otherwise ~~, such testimony shall be taken u 
oral questions and answers. It shall not be permissible for the officer before 
whom the deposition is taken to conduct the examination.” 


The second amendment recommended was the insertion in the rule 
of the following language: 


“The depositions are part of the record in said proceeding only when of- 
fered and received in evidence at the hearing, and all objections may be made 
at the time such depositions are offered in evidence.” 


The Chairman called attention to the fact that since the report was 
submitted, the Commission released its formal report in Docket No. 
27801—Norwich Wire Works, Inc. v. Boston & Maine Railroad (decided 
September 27, 1938). In that report it is pointed out that the prac- 
tice governing the offering in evidence of depositions appears to have 
been settled by the case of William Kelly Milling Co. v. Atchison, Topeka 


& Santa Fe Ry. Co., 211 I. C. C. 53, from which the following state- 
ment is quoted : 


“Testimony relating to the nature and value of the commodity, receipt of 
the shipments, and payment of the freight charges was submitted by deposition. 
In their brief defendants contend that as the deposition was not introduced 
at the hearing, it is not part of the record and should be disregarded. They 
urge that unless the deposition is offered at the hearing counsel is deprived of an 
opportunity to make objection and have inadmissible evidence taken by depo- 
sition excluded from the record. Interested carriers were served with notice 
of, and were represented by counsel, at the taking of the deposition. It was taken 
in accordance with the order therefor and was forwarded to the Commission 
and filed of record as required by rule XI (d) of the Rules of Practice. The ob- 
jection must be overruled. Wéilliam Kelly Milling Co. v. Atchison, T. & S. F. 
Ry. Co., 211 1. C. C. 53, 62, settled the question of practice, and is conclusive of 
the division’s consideration of the same question here. However, attention should 
be directed to the fact that since the decision in the proceeding cited, and since 
the submission thereof, Rules of Civil Procedure for the District Courts of the 
United States have been adopted by the Supreme Court of the United States, 

ursuant to the Act of June 19, 1934, Ch. 651, and have now become effective. 

hose rules, particularly Rule 26 (d) (4), (e), and (f), and Rule 27, seem 
clearly to contemplate that any deposition, or part thereof, shall be dffered and 
received in evidence at the trial or hearing if it is to be treated in evidence. 
The power of the Commission to make or amend such general rules or orders as 
may be requisite for the order and regulation of proceedings before it, or before 
any division of the Commission’ is conditioned that such rules or orders ‘shall 


































































































































I. C. C. PRACTITIONERS’ JOURNAL 








conform, as nearly as may be, to those in the courts of the United States,’ 
Therefore, in the interest of conformity with the usual federal practice, parties 
should make offer thereof at the hearing.” 


The Executive Committee approved the recommendation of the Com- 
mittee with respect to both proposed amendments, and the Association 
adopted the recommendations of the Committee. 


“Progress In Federal Regulation of Motor Carriers” 


Mr. Eldon M. Martin, Assistant General Attorney, Burlington Lines, 
extemporaneously discussed the subject ‘‘Progress in Federal Regula- 
tion of Motor Carriers,’’ in which he reviewed the progress made since 
the last Annual Meeting of this Association. [Mr. Martin’s discussion 
is reported in full at pages 50 to 53 of this JouRNAL. ] 


Report of Committee on Printing and Publicity 


The report of the Committee on Printing and Publicity [Septem- 
ber JouRNAL, page 513] approved by the Executive Committee, was 


adopted by the Association. The report contained no recommendations 
for action. 


Report of Board of Editors, 1. C. C. Practitioners’ Journal 


Mr. Clarence A. Miller presented the report of the Board of Editors 
of the I. C. C. Practitioners’ JournaL [September JourNnau, page 504.] 
It was pointed out that the Journal has now achieved the classification 
of a legal periodical, and, beginning with the October number, will be 
indexed by the various indices which cover the legal periodicals, includ- 
ing Current Legal Thought, the Monthly Digest of Legal Periodicals 
published by the Commerce Clearing House, and the Index to Legal 
Periodicals. 

It was also pointed out that the Journal has no editorial column and 
no editorial page. The Editors limit themselves to the reporting of the 
facts as briefly as possible to give the story, and to the publication of 
leading articles, addresses, ete. The report of the Committee was re- 
ceived and approved. 


The Annual Dinner and Dance 


The social highlight of the convention was the dinner dance, held in 
the Urban Room of the William Penn Hotel, at 7:30 P. M., on October 
6th. The dinner was preceded by a reception. The menu arranged by 
the Committee on Arrangements was unanimously proclaimed among 
the best. The members of the Association and their guests were honored 
at the dinner by the attendance of Hon. Cornelius D. Scully, Mayor of 
the City of Pittsburgh; Hon. J. L. O’Toole, Jr., President of the City 
of Pittsburgh Council; and Col. G. E. A. Fairley, Director of Public 
Safety of the City of Pittsburgh. The prize winners in the drawings at 
the dinner were Mrs. G. E. A. Fairley, Mrs. P. H. Yorke, Mrs. E. A. 
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Jack, and Mrs. C. F. Farmer, all of Pittsburgh. The prizes for the men 
were drawn by Mr. Geo. H. Shafer, St. Paul, Minnesota; Mr. E. E. Wils 
liamson, New York City; Mr. E. J. Zoll, Jr., of Chicago; and Mr. L. D. 
Chaffee, of New Orleans. The drawings were made by Mrs. Elmer West- 
lake, of San Francisco, who had traveled the farthest to attend the meet- 
ing. That the dance following the dinner was greatly enjoyed was at- 
tested by the fact that many of the members remained even after the 
orchestra had ceased playing. 


Entertainment For The Ladies 


The ladies were entertained on Thursday, October 6th, by a trip to 
the Blockhouse, the sole remnant of old Fort DuQuesne and Fort Pitt, 
and by a trip to the plant of H. J. Heinz Company, where they had 
luncheon, with the courtesy of the H. J. Heinz Company. The trip 
through the plant of this company was interesting and enjoyable. 

On Friday the ladies were entertained by a sightseeing trip, which 
included the Mellon Institute, the Heinz Memorial Chapel, the Uni- 
versity of Pittsburgh Cathedral of Learning, the Stephen Foster Memor- 
ial, the Carnegie Library and Museum and the Phipps Conservatory. 
This was followed by a luncheon at the Pittsburgh Athletic Association 
at which Mrs. Westlake was presented with a beautiful compact in recog- 
nition of her long trip to the meeting. 


Report of Special Committee on Admission to Practice 


The report of the Special Committee on Admission to Practice, of 
which Mr. Wilbur LaRoe, Jr., is Chairman, [September JourNau, page 
514], and which was approved by the Executive Committee, was 
adopted by the Association. Following its adoption, Commissioner 
Aitchison lauded the work of the Committee. [Commissioner Aitchison’s 
remarks with respect to the work of this Committee will be found on 
pages 63 to 66 of this JOURNAL. } 


Report of Committee on Education for Practice © 


The report of the Committee on Education for Practice, of which 
Mr. Warren H. Wagner is Chairman, [September JourNAL, page 500], 
was approved by the Executive Committee, and adopted by the Associ- 
ation. The Chairman of the Executive Committee announced that 
approval had been given to the publication of the ‘‘Outline of a Study 
Course for Practitioners,’’ which has been prepared by Mr. Wagner’s 
Committee. This outline will be a companion to the ‘‘Reading List,’’ 
which has previously been published and distributed. 

That part of the report of the Committee which suggests publica- 
tion in the Journal of briefs, or summaries thereof, was referred to the 
Board of Editors of the Journal. 
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Report of Special Committee on the Semi-Centennial of the I. C. C. 


The report of the Special Committee on the Semi-Centennial of the 
I. C. C., [September JournaL, page 517], presented by the Chairman of 
that Committee, Mr. Clarence A. Miller, was received and adopted. 


Report of Committee on Professional Ethics and Grievances 


The report of the Committee on Professional Ethics and Grievances, 
[September JourNAL, page 515], was submitted to the convention by 
the Executive Committee with the recommendation that the proposals of 
the Committee for a new canon, and for an amendment to canon 40, be 
returned to the Committee on Professional Ethies and Grievances for 
further consideration and for a report at the next meeting of the Associ- 
ation. The recommendations of the Executive Committee were approved. 


Report of Special Committee on Reorganization of the I. C. C. 


The report of the Special Committee on Reorganization of the I. C. C. 
[September JourNnaL, page 503], which had the approval of the Exeecu- 
tive Committee, was received and adopted, as was the recommendation 
of the Executive Committee that this Committee be continued in 
existence. 


Report of Special Committee on Uniformity of Procedure Before 
Federal Administrative Bodies 


The report of the Special Committee on Uniformity of Procedure 
Before Federal Administrative Bodies, [pages 104 to 105 of this Journ- 
AL], was primarily a report of progress, and had the approval of the 
Executive Committee. The report was received and adopted. 


CoMMISSIONER AITCHISON’S REMARKS 


Following the adoption of the report of this Committee, Commis- 
sioner Aitchison said : 


“I think the general feeling throughout the federal service is that this 
uniformity is desirable. In fact, it is becoming almost necessary. There is a 
rather hearty spirit of good will toward the project. 


“I think that there is some progress being made. During the summer | have 
been having a comparison made of the rules of practice of all of the federal 
administrative agencies on each subject, and it is both astonishing and grati- 
fying to find that there is coming in a degree of uniformity which | have been 
urging as necessary. Many times the same phraseology is borrowed by one 
commission from another existing commission. I see no reason that the process 
of voluntary assimilation should not continue. 


“In my address yesterday | spoke of the feasibility of this. It could very 
easily be brought to a head if a joint resolution were passed by the Congress 
directing named administrative agencies to cooperate in the preparation and 
—— as far as possible of a uniform code of practice rules, which should 

laid before the Congress and unless disapproved by the Congress within 
ninety days, we will say, should become effective just as have the uniform rules 
of practice in the Federal Courts.” 
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The Proposed Administrative Court 


The Chairman of the Executive Committee reported that that Com- 
mittee, at its meeting on October 5th, had authorized the appointment of 
a special committee for the purpose of studying and reporting to the 
Executive Committee with respect to the proposals for an administra- 
tive court, and kindred proposals, so far as they may affect the Inter- 
state Commerce Commission and its work. The Executive Committee 
will then take such action as may be deemed advisable in the cireum- 
stances. 


Report of Committee on Memorials 


The report of the Committee on Memorials, [September JourRNAL, 
page 506], and a supplemental report of that Committee, [pages 70 to 
72 of this JouRNAL], were adopted by the members of the Association 
rising and standing in silence for a moment as a tribute to the memory 
of those who are no longer with us. 


Place For Holding the 1939 Convention 


Although the time and place for holding the annual conventions of 
the Association are fixed and determined by the Executive Committee, 
the membership was asked to state its views. Invitations were received 
from a number of cities. There was, however, no final action to be taken 
by the membership. The time and place for the next annual convention 
will be announced so soon as determined by the Executive Committee. 


The DePass Case 


The Chairman of the Executive Committee announced that that 
Committee had authorized the appointment of a committee to study the 
ease of DePass v. Harris Wool Company, and to assist in any and every 
way it can to defend the proposition that the Interstate Commerce Com- 
mission may pass upon the qualifications of the members of its bar. It 
was announced that this case will probably be heard by the Supreme 
Court of Missouri during its April, 1939, Term. [For more detailed 
information with respect to this case, see page 63 of this JoURNAL. | 


Remarks of the President-Elect 


President Driscoll turned the gavel over to the President-Elect, 
Mr. Clarence A. Miller, and presented him to the convention, at which 
point the audience rose and applauded. 

The new President, in a short statement, said: 


“I do want to take this opportunity to express my very sincere appreciation 
for the honor which you have given me. I would be untrue to my feelings if 
I did not say to you that I am very happy to become President of this ad 
ciation. When one is honored by those with whom he is more or less in daily 
contact it is a real honor. There is another phase of the situation that is pecu- 
liarly impressive to me at this time, and that is the fact that I become President 
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of this Association in my own native State. I was born and raised about 60 
miles from Pittsburgh. 


“As you know, I have no personal policies to be promoted during the year. 
Policies of the Association are dictated by the membership and by the Executive 
Committee. About all I can say to you now is that through the coming year 
I will continue to give you tne best service I can, and | hope that our next 
convention will see the Association further along the road to progress than it is 
today. It is no small task to step into a line of succession of such men as have 
been President of this Association in the preceding nine years. I only hope that 
when my term as President comes to an end that you will feel that the Associa- 
tion is further ahead than it is today.” 


Adjournment 
The convention was adjourned at 11:30 A. M. 


The Golf Tournament 


On the afternoon of October 7th, a golf tournament was held at the 
Chartiers Heights Country Club. Eighteen practitioners participated in 
the tournament. There were twenty members of the Pittsburgh Traffic 
Club present, but not competing in the tournament. All of them had a 
most enjoyable time. Mr. H. C. Johnston, of Pittsburgh, won the cup 
presented by the Association, with a low gross of 91. 





Coordinator’s Subsidy Reports Being Progressed 


Reports on subsidies paid to transportation agencies of the country, 
on which Commissioner Eastman has been working for about five years, 
which were begun when he was serving as Federal Coordinator of Trans- 
portation, are reported to be nearing completion. The report with re- 
spect to railroad subsidies will be ready for submission to Congress when 
it convenes in January. Reports on subsidies paid to highway, water 
and air carriers are in various stages of progress, but all are nearing 
completion. None of the reports will be made public until after submis- 
sion to Congress, the Commission and the President. 





Reported Income of Attorneys 


In a recent report of a special committee of the American Bar As- 
sociation prepared by Lloyd K. Garrison, Dean of the University of 
Wisconsin Law School, it is indicated that nearly half of the lawyers 
in the United States earn less than $2,000 a year each, while less than 2% 
have incomes of more than $15,000 a year and those earning $100,000 a 
year or more represent only 0.21% of the bar. 

The committee suggested low-cost legal service bureaus as a step 
toward improving incomes and also as an aid to persons normally 
denied the benefit of legal advice. 





The President’s Address 


By H. D. Driscouu 


Our program, following custom, calls for a report or address of the 
President. 

In our organization the President has few duties. Between annual 
meetings the work of the Association is handled by various committees 
in conjunction with the office of the Executive Secretary. The Executive 
Committee is the governing body and the Chairman of that Committee— 
not the President—has the chief responsibility. 

The membership actually falls into four loose classifications : 

(a) lawyers representing carriers; (b) lawyers representing ship- 
pers; (ce) non-lawyers representing carriers; and (d) non-lawyers rep- 
resenting shippers. At the time the Association was formed, those rep- 
resenting carriers were for the most part railroad men, but since the 
passage of the Motor Carrier Act, a great many of those who were looked 
upon as shippers’ representatives now also represent carriers. It may 
be that a majority of the members may now be classified as carriers’ 
representatives. 

I am happy to state that since our last meeting we have secured 
more than 300 new members. Practically all of those applications were 
obtained through invitations extended by the Executive Secretary or 
the President. More than 10,000 are admitted to practice before the 
Commission, but we have a few more than 2,000 members in our organi- 
zation. The Membership Committee in the past has, generally speaking, 
confined its efforts to passing on the applications submitted to it by the 
Executive Secretary. There has been little evidence of actual solicita- 
tion by members of that Committee. A couple of years ago we set up 
special Membership Committees in each of the states for the purpose of 
soliciting memberships, and for all practical purposes we regarded the 
regular Membership Committee as a veto committee. That plan worked 
fairly well in spots, but was not continued. I have personally talked 
with prospective and former members in all sections of the United States 
and the chief, if not the only reason, I have been given for their failure 
to join or to continue as members—is that they are too remote from 
Washington and the convention cities to get any real benefit from it. 
We hold a contrary opinion and feel that the JournaL alone is worth 
more than $5.00 a year to a member, to say nothing of all the other 
services rendered—but that argument has to be overcome. In my opin- 
ion, the best answer to it is in amending our plan of organization to 
bring the Association closer to the membership. 

This organization has members scattered throughout the entire Uni- 
ted States, and unlike the American Bar Association or the Associated 
Traffic Clubs of America, has no local units through which it may deal 
or from which delegates may be selected to attend annual meetings. 
The result has been that we seldom, if ever, have more than 200 members 
attending a meeting and those are usually drawn from points within a 
radius of 200 miles of the convention city. We have held meetings in 
Washington, New York, Chicago, St. Louis and now in Pittsburgh. To 
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enable members to attend them with a minimum of time and expense, 
we have been holding these meetings in different sections of the country, 
but regardless of the choice of the convention city, the number of mem- 
bers attending has been substantially the same. 

In making this statement that we have no local groups from which 
delegates might be sent, I am not unmindful of the so-called regional 
chapter at St. Louis. This group, which has been very enthusiastic and 
in all respects helpful, was formed without specific authority, and I am 
informed that it has as members some who are not members of the 
national organization at other points, certain members formed themselves 
into luncheon groups. Occasionally we receive inquiries as to how a 
regional chapter might be organized. In one instance, the practitioner 
most interested and who desired to take the lead, is not a member of our 
Association. Recently we have had such inquiries from Ohio and from 
the Northwest Pacific Coast, and those inquiring have been advised that 
if the membership of their groups would be restricted to the members 
of the national Association, they would be recognized as local chapters. 

Norwithstanding the fact that 85% of them have neither attended 
an annual meeting nor visited the Secretary’s office, we have had splendid 
cooperation from our members in every section—but I think the time has 
come to study the subject with the view of amending our Constitution 
and By-Laws to provide the necessary procedure for the setting up of 
local or regional chapters. 

I feel that we should follow the example of the Interstate Commerce 
Commission’s Bureau of Motor Carriers in maintaining closer relations 
with those far removed from Washington. The Commission has divided 
the United States into 16 districts and maintains a district director and a 
staff in each of them. This Association might use the same districts 
and elect from each a member to the Board of Directors or Board of 
Governors, and through those officers handle applications for member- 
ship and any other matters that arise in their particular districts. The 
membership within a given district might be designated and organized as 
a district chapter from which delegates to the annual meeting could be 
selected. Each district should be represented on standing committees 
and the annual meetings rotated. 

We now have three Vice Presidents, selected from the three major 
classification territories, but at no time have they been called upon to 
act, except insofar as they are members of the Executive Committee. 

This is not a thoroughly thought out plan that I am suggesting, but 
I have recommended to the Executive Committee the appointment of a 
Special Committee to study its possibilities. 

We have a splendid harmonious organization with the largest en- 
rollment that we have ever had. Our finances are in good shape, and we 
ean go along as we have been doing, but after nine years experience, in 
which we have found that we do not have more than 20% of those who 
should be in the organization, and in which not more than 10% of that 
number attend annual meetings—we should give careful consideration 
to any plan that would improve that situation. I feel that through some 
such plan we can better serve the membership and develop into a more 
potent national force that will be respected when occasions arise for 
expression of its views. 
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Icing Company Owned By Interests Controlling 
Railroad Held Subject To Carriers 


Taxing Act 


The Bureau of Internal Revenue has ruled (C. T. 13) that an 
icing company which is owned by the same interests that control a rail- 
road company, and which performs services in connection with the re- 
frigeration and icing of property transported by railroad, is an ‘‘em- 
ployer’’ within the meaning of the Carriers Taxing Act of 1937. 

The facts, as stated in the ruling, are as follows: 

‘‘The Y Icing Co. is owned by the same interests that control the N 
Railroad Co. Its principal activity is the manufacture of ice which is 
sold to (a) shippers as retop ice, (b) the N Railroad Co., and (c) com- 
mercial dealers. The icing company leased all of its property and equip- 
ment from the railroad for a period of five years in return for a specified 
rental. Paragraph 2 of the agreement provides that the icing company 
shall— 

‘* “Operate said premises only (a) for the manufacture and sale of 
bunker ice and clear ice to the railroad for use by the railroad, and 
(b) for the manufacture and sale of so much surplus ice for the purpose 
of top-icing and lading in refrigerator cars, and/or for commercial sale 
as the lessee may elect, after first meeting the requirements of the 
railroad.’ 

The agreement further provides that, if requested by the railroad, 
the icing company shall supervise the operations in connection with the 
storage and placing in refrigerator cars of ice sold to the railroad. The 
railroad is bound to buy all its local ice from the icing company.’’ 





Reforming the Administrative Process 


By Cuyve B. AITCHISON * 


E hear much criticism of the federal administrative agencies, and of 

the policy of government which created them in the attempts to deal 
with problems growing out of current complex and interrelated social 
and economic conditions. The tendency of the government to resort to 
use of the administrative process has been analyyzed, criticized, con- 
demned, and denounced as an upstart and perversive maldevelopment. 
But neither the conditions which have forced recourse to the adminis- 
trative agencies, nor criticism of the tendency to multiply them, are 
peculiar to the federal government, since in their endeavors to deal 
with their own social and economic problems the States have followed the 
same course, and for like reasons the recourse to administrative process 
has been even at a faster rate in other democracies. Neither the trend 
nor criticism of the trend is of recent origin. 


UsE oF ADMINISTRATIVE AGENCIES NORMAL, IN DEMOCRACIES. 


Administrative tribunals, as Professor Robson of the London 
School of Economics points out, have usually appeared in periods of 
rapid change, when existing categories of the law can not meet social 
needs still not crystallized into such definite form that they may be ex- 
pressed in legislative rules and thus become part of the general body of 
the law. It was so in Tudor England, in post-Revolutionary France, in 
our own country, and in England in the present century. ‘‘And it is in 
such periods as these that the freedom to consider imponderables, which 
is possessed by Tribunals, may be most valuable.’”? 

In short, recourse to special types of administrative agencies is a 
normal and historic method whereby in times of stress democratic gov- 
ernments attempt the correction of disturbing economic and social mal- 
adjustments which are not within the competency of the executive power, 
the legislature, or the judicial branch, separately. 


Basis FOR CRITICISM OF RESORT TO ADMINISTRATIVE PROCESS 


This development has not proceeded without causing severe anguish 
of spirit to many who sincerely seek the common good. And it has 
aroused some anguish which has not been so genuine, but which has 
masked the distress of those who felt their economic or social status was 
affected by these efforts of the State to further the common good. 

Some basis for criticism seems evident. There have been times when 
the State has made use of the administrative process when one of the 
three great existing branches of government was competent to deal with 
the particular situation and could have been employed. Possibly in 


* Address delivered at the annual convention of the Association of Practitioners 
fore the Interstate Commerce Commission, held in Pittsburgh, Pa., October 6, 1938. 
1W. A. Robson, “Justice and Administrative Law,” p. (1928). 
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some instances the administrative process has been applied to correct 
supposedly malfeasant conditions which really were nonexistent. In 
other instances we know the administrative machinery set up has been 
ill-contrived and is capable of betterment. 

Railings against the wonderland of bureaucracy ? and fulminations 
about the new despotism,® or even more temperate characterizations of 
the administrative agencies as ‘‘quasi’’-hybrids, or as hanging like Mo- 
hammed betwixt heaven and hell, have gotten nowhere in public 
acceptance. It is too late to question the utility of the administrative 
agency in a modern democracy. As usual, the best is probably the middle 
course, and thunderings and railings may serve to prevent too rapid or 
too wide a swing toward excessive use of the administrative process. In 
a democracy some method of governmental compromise akin to the statis- 
tician’s method of least-squares must be applied in order to get a good 
fit of the line of action to known conditions, so that the norm may be 
approached and the standard deviation of what we derive and apply 
from those conditions will be kept to the minimum. 


CurRENT TREND oF Discussion Too GENERAL AND Too PERSONAL 


But the concessions earlier made as to inapposite use of this pro- 
cess suggest the need for a discerning study of the administrative insti- 
tutions, severally, to discover any improper design or functioning. 
Wholesale treatment is not the remedy when it betters some situations, 
but makes for confusion and defeats the underlying purpose in many 
Other cases. The current discussions have insufficiently explored the 
problem of the administrative tribunal. They are too general in scope, 
and reflect too much the personal or political predilections of the dis- 
putants. Even as keen and detached a student as Professor Frank- 
furter seems regretfully to accept this as being inevitable. Every issue 
as to the relation between the administrative and the great branches of 
the government, the delegation of power, scope of review, and institu- 
tional characteristics of the agency, he says, is in the ultimate referable 
to the attitude taken toward the necessity of the legal development 
which we call administrative law. 

**If you think that administrative law is a denial of the common 
law, is hostile to it, betrays it, and should therefore be restricted as 
much as may be; if you believe not only that it should be, but that it 
will be; if you think that you and I or some political party can do 
something about it, then you will have one attitude toward these prob- 
lems. If you take the attitude, however * * * that we are confront- 
ing not some alien movement or some movement that grew up because 
we were not attentive to our liberties, but that we are in the presence of 
a movement as legitimate, as real, as powerful, as persuasive as the move- 
ment which led to the establishment of courts of equity alongside courts 
of common law, then you will have a different attitude toward every one 


2 James M. Beck, “Our Wonderland of Bureaucracy,” (1933). ee 
8 Lord Hewart of Bury, Chief Justice of England, “The New Despotism,” 1929. 
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of these questions, which will call for the most painstaking—I almost 
said painful—the most rigorous, and, I may add the most important 
adjective of all, the most humble attitude toward working out the ad- 
justments that have to be worked out.’”* 

Mr. Frankfurter might have added to his categories another which 
is reflected in current discussions: if you believe that the end of all 
government is the accomplishment of certain social results, and that the 
end should control and justify the choice of means, then you will have 
a still different concept of the relation of the administrative function and 
functionaries to the department which plans and executes general 
governmental policies. 


More ScrentiFic, OBJECTIVE ANALYSIS AND CRITICISM NEEDED 


The truly scientific approach to these problems must be more ob- 
jective, free from the bias of partisanship, and be kept disassociated from 
personal motives, whether benevolent or selfish. The answers should be 
those which come the closest to meeting the greatest possible mass of the 
situations which have resulted in the creation of the administrative 
agencies involved. This calls for a process of deduction, and application 
of the great principles of our social order and governmental form to the 
situations known to exist. Simultaneously the particular administrative 
institutions must be studied as going machines contrived to meet such 
situations. Then the administrative process necessary to meet the situa- 
tion may be tested by reference to sound, accepted governmental and 
social principles, and be shaped into form so as to bring within the com- 
mon area the greatest possible amount of that which is both sound as 
abstract governmental theory and workable in practice. There is room 
for both induction and deduction in contriving a plan, and there is also 
a need for the pragmatical estimation of how the plan will work. 

Nevertheless, it will not do for any of us to ignore criticisms of the 
administrative methods, even if they are made from biased or personal 
motives, or if they are inaccurate in their premises or unfairly ex- 
pressed. Two errors, even if cancelling each other, do not contribute to 
progress. 


MULTIPLE REGULATION AND UNRESOLVED CONFLICTS IN GOVERNMENTAL 
TRENDS 


There is a good deal of legitimate excuse for considering our ‘‘bure- 
aucracy’’ a ‘‘wonderland,’’ since the growth of these agencies has been 
along rather random lines, often widely divergent when parallelism 
would be expected, and sometimes absolutely at cross purposes. The 
conflict is still unresolved as between the centripetal tendency to gather 
like functions together in strong administrative units, or even to cen- 
tralize all ultimate administrative authority in the executive, and the 
centrifugal tendency to diffuse and localize authority in order to obtain 
a high degree of specialization and efficient and prompt performance 


* Amer. Bar. Assn. Journal, vol. xxiv, p. 283 (April, 1938). 
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of daily duties. To recur again to mathematics for symbolism, the result 
of the application of simultaneous centripetal and centrifugal forces is 
a spiral: out of this conflict comes a whirlpool. 

It must be puzzling to those who view the subject merely as stu- 
dents of government, and still more exasperating to those who have 
an immediate personal relation in the subject matters involved, that so 
many inconsistencies exist in the functional treatment of vital social 
relations. At this time we can not see any decided tendency to condensa- 
tion of the regulatory nebula into nodes. We do not have a consistent 
division of regulatory responsibility and authority along the lines of 
function, either broadly, such as transportation, labor relations, financial 
security, or more especially, such as rates, service, old-age security, un- 
employment security, and the like. Nor do we have a division along 
lines based upon the character of the involved enterprise, either broadly, 
such as transportation, communication, power, and the like, or more 
closely, according to subordinate classes of agencies, such as the railways, 
inland waterways, ocean carriers, motor carriers, air carriers, complete 
each in itself as a coherent system of regulation. 

It is not alone that the regulation of vital industries is so split among 
diverse authorities. In the administrative practices of these various 
bodies, whether in their informal, conciliatory, procedure, or in their 
formal systems of practice, there are many differences for which no 
valid reason can exist. Since by extension in scope the federal admin- 
istrative process has become so generally pervasive throughout the 
land, more and more the common man who has no means of enlisting 
the aid of specialists to advise him is brought into relations with federal 
processes which mean everything in his economic life. Uncertainties and 
differences in procedural methods and administrative policies are irri- 
tating and may even be oppressive. Their effect must be to weaken 
respect for the whole administrative process. 

The pity is that these irritants are suffered to exist so needlessly 
and so purposelessly, when a high degree of unity and coordination in 
administrative methodology is wholly feasible. They furnish talking 
points for those to whom any form of administrative process is anathema, 
and to some extent they defeat the basic purposes of the resort to the 
administrative agency—simplicity of procedure, speed, and disregard 
of mere formalities in order the better to get the substance. They menace 
the whole administrative system because a single bad situation, peculiar 
to a particular institution, may become the basis for some legislative or 
judicial corrective of a general character which while solving the one 
situation will create infinite mischief in its application to all other ad- 
ministrative agencies. 


APPREHENSION WIDE-SPREAD AS TO EFFECT OF PROPOSALS FOR REFORM 


For several years past various proposals have been agitated in the 
bar associations, national and state, and before Congress, looking to a 
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‘‘reform’’ of the administrative process.5 At the outset the good faith 
of the proponents may be assumed in the discussion. It may be conceded 
that as to certain particular agencies, some of the proposals might im- 
prove the present results of use of the administrative process. There 
is internal evidence that the proponents who have been most assiduous 
in promoting such measures have had in mind the functioning of certain 
particular agencies with which they happen to be in intimate contact. 
There is likewise evidence which is more than merely internal—in fact, 
is perfectly obvious—that they understand very imperfectly the func- 
tioning of other important agencies, to which they propose to apply the 
same corrective measures. A physician does not administer the same 
medicine to the whole community : the indicated specific for a particular 
malady is a nostrum, and possibly lethal, when given indiscriminately to 
every manner of the sick and to the sound of health as well. 

There is expressed throughout the whole federal service the gravest 
apprehension as to the effects of these proposals upon the ability of the 
administrative machinery to continue to function even as well as at the 
present. The proposals themselves are diverse; they have been curiously 
varied year after year as successively put forth, and each of the pro- 
tagonists does not hesitate to express severe criticism of the plans of the 
others both in principle and in the details of the drafts. No sweeping 
legislation of the character proposed in the bills ‘‘ approved in principle’’ 
by the Bar Associations, or considered by Committees of Congress, should 
be permitted to gain further impetus by the toleration or silence of those 
affected. It is due the public that all such proposals be subjected to the 
most careful scrutiny, the accuracy of their factual background be 
tested, and that practical men who know the functioning of the several 
administrative agencies endeavor to discover what will be the probable 
results. The best-intentioned may proceed too rapidly with a program 
for reform, or may proceed upon incomplete or undigested information. 
Good intentions are of but slight value as an excuse. When such a 
movement gets impetus, the sound rule for the rest of us is that which 
the electorates have learned in states in which they legislate directly 
at the polls: when in doubt, vote ‘‘No.’’ 


ADMINISTRATIVE TENDENCIES AT WHICH CRITICISM IS DIRECTED 


What are the tendencies in administrative action which are the 
subjects of criticism? We are told the administrative bodies decide (1) 
without hearing, or without hearing one party, or (2) on matters not 
before the tribunal or on evidence not produced, or (3) on the basis of 
preferred opinions and prejudices. They are said (4) to consider action, 
instead of decision, as their administrative determining factor, to do 
which (5) they disregard jurisdictional limits, and (6) do ‘‘what will 
get by’’ and yield to political pressure, (7) administrative convenience, 
(8) perfunctory routine, and (9) exercise of jurisdiction by deputies 


5 Compare proposals for a “forty-judge” administrative court, Reports of Ameri- 
can Bar Assn., vol. 60, p. 137 (1935), with those for the review by the Circuit Courts 
of Appeals and the Court of Claims, vol. 62, id., p. 846 (1937); and with the so- 
called Logan Bill, S. 3676, 75th Cong., 3d sess., for the creation of a United States 
Court of Appeals for Administration. 
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instead of personally. The final count is (10) the confusion of rate- 
making, investigation, prosecution, the judge’s function and the function 
of enforcing judgment, ‘‘so that the whole proceeding from end to end 
is one to give effect to a complaint.’’ 


CoRRECTION PossIBLE WITHIN THE ADMINISTRATIVE FRAMEWORK 


It may be observed at the outset that not all administrative agencies 
could be found guilty on all counts, and opinions as to factual accuracy 
of the indictment may well vary according to the personal experiences, 
predilections, and prejudicies of the one who voices the criticism. As- 
suming them to be well founded, then the question arises how far the 
tendencies can better be corrected within the existing administrative 
framework than by some major statutory operation. Here the answer is 
clear : every one of the tendencies cited would be within the power of the 
offending agency to avoid, without additional legislation. And the 
prophecy may be ventured that, with the aid of existing powers of 
judicial review, public opinion and the pride of every administrative 
agency in having its determinations sustained will suffice to bring about 
any needed correction. At any rate, if a legislative corrective is neces- 
sary, it should be applied to the administrative process before the 
administrative order is made, and not after in the guise of some novel 
or drastic form of judicial review. 


TRANSFER OF ADMINISTRATION TO THE CoURTS eeeemmeneneel AND NOT 
THE ANSWER 


There is not now opportunity to undertake an analysis of even the 
current proposals. It should be made, and it should receive the earnest 
consideration of all who are affected by the practical workings of the 
administrative agencies. No such study has been undertaken, but it is 
past due. Theoreticians should not be allowed to carry the issue by 
default. 

One feature is common to these many plans: because of a distrust 
of the administrative agencies, it is desired to transfer the final word in 
the details of the administrative process to some court. To accomplish 
this end, the principal feature of every bill submitted is a revision of the 
existing system of judicial review of administrative orders. 

Implicit here are two unsound premises. First, if the evils alleged 
against the administrative process as now administered can be corrected 
within the scope of the process itself, there will be no reason for trans- 
ferring new functions to the judiciary—especially as almost in the same 
breath the critics tell us that the judiciary is overburdened and that 
**judicial administration’’ is sadly in need of improvement. And second, 
a change in the system of judicial review of administrative orders after 
they are made will leave untouched the overwhelming mass of such 
determinations which never would be taken to any court for review, and 
will only by indirection tend to improve the effectiveness of the admin- 
istrative process. 
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CHARACTERISTICS OF THE JUDGE 


Why is it advocated that there shall be lodged ‘‘more administration 
in the courts of justice,’’ as urged by Mr. Vanderbilt, lately President 
of the American Bar Association ?® Because, he answers, the administra- 
tive officer is not many things that a judge is. The characteristics of a 
judge are exhibited.’ (1) A judge must be independent of outside con- 
trol, particularly of executive control, (2) free from political influence, 
(3) secure in his tenure of office, and (4) selected for his qualifications 
for his position. The judge must (5) live and act in a professional 
atmosphere, (6) always give his reasons for his decisions, and (7) be 
prepared to have his decisions reviewed. In addition is cited the oppres- 
sion that may arise from the multiple regulation of a single business or 
industry, which has already been referred to in this discussion. A 
commonly assigned reason is that the administrative agencies are grand- 
jury, prosecutor, judge, and executioner combined. It will be time to 
meet such an issue when a bill of particulars is supplied. 

Before accepting this description of the judge as more than an 
idealization, and substituting judges for administrators, we must con- 
sider the long distance the judiciary must yet travel before this descrip- 
tion fits them all. If the idealization is an accurate description of the 
class as a whole, then the work of certain of the committees of the bar 
associations is much ado about nothing. But we know of judges who 
are not independent, who are politically influenced, whose tenure of 
office is always before them, who live in an atmosphere which is not 
according to the highest standards of the profession, who gloss their 
motives with a veneer of specious reasoning or decline to give reasons 
at all, and who resent review and correction by higher courts. Further, 
we know that no court is much better than the bar before it. There can 
be no certainty that only judges who conform to such standards will be 
empowered to substitute their discretion and judgment for that of the 
administrator. Until then, it is flying from one evil to another to turn 
administrative tasks over to them, merely because they are judges, or to 
expose administrators to contumely because they have not attained a 
loftiness which the mundane judiciary is yet to reach. It will be time 
enough when the judiciary is able to order its proceedings so that weeks 
of work are not vitiated by a careless verbal slip of the tongue of a 
zealous advocate. 


BETTERMENT OF ADMINISTRATIVE PERSONNEL AND METHODOLOGY 


The practical and surest remedy for the evils which exist is to better 
the personnel of the administrative officers, to demand and secure their 
freedom from surreptitious and improper influence of any kind (not 
merely political), to make tenure of office depend on and reasonably cer- 
tain to follow demonstrated fitness, to create a tradition of service and 
ethical standards for administrative officers and those who deal with 
them, to subject the reasoning of the tribunals—or the lack of it—to 


6 Arthur T. Vanderbilt, “The Place of the Administration Tribunal in our Legal 
ss Aaa. pe Assn. Journal, vol. xxiv, p. 267, 273 (April, 1938). 
.» Pp. 271-272. 
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sound, fair criticism, and to endeavor to bring the administrative process 
to such a plane that the whole question of judicial review will shrink 
back to its proper perspective. 


CurRENT ProposaLs APPROACH THE PROBLEM FROM THE WRONG 
DIRECTION 


These proposals for turning administrators into judges or to hand 
their tasks over to the courts for revision approach the problem from the 
wrong end. In the overwhelming majority of cases there are circum- 
stances which practically force the parties to accept the administrative 
determination, without the possibility of resort to judicial review. This 
would be so whatever scheme of judicial review is devised. If the aim is 
to better the system of dispensation of justice, then raise the standard 
of administrative performance by securing better administrators, giv- 
ing them proper safeguards, and by holding them to rigorous standards 
of ethical conduct, diligence, and expertness. All the novel machinery 
of administrative courts of appeal or intradepartmental boards of ap- 
peal which could possibly be devised would affect only a relatively minor 
part of the great and important body of administrative acts, and might 
be mischievously disruptive as to all the work of such agencies. 


REMOVAL oF Causes For Just Criticism PossisLe, WITHIN THE 
ADMINISTRATIVE PROCESS 

Under the stimulus of intelligent, well-informed, fair criticism, 
administrators will rise to their opportunities for service in proportion 
to their responsibilities. That is what the body politic expects of them. 
Raise still higher the standards in the practice before these administra- 
tive agencies and create an administrative tradition which will confi- 
dently challenge comparison with the best tradition the courts and law- 
yers have been able to develop, and in time our successors may be 
gravely considering as socially desirable the provision of a certain degree 
of administrative review of some judicial acts. There will in time come a 
better grouping of the administrative functions: whether according to 
functions or according to the classes of those affected is without the scope 
of this discussion. Much has been made of the diversity of practice of 
the administrative agencies. With confidence it can be stated as the 
result of an extended and intensive study, that the simplification and 
unification of the practice of the various federal administrative agencies 
is wholly practicable, that it can be brought about with relative ease, 
and that it should be accomplished. This angle of approach will give 
the greatest possible improvement with the least amount of labor and in 
the shortest time. 

The situation presents a menace and a challenge. When a Panama 
Canal is to be dug, it is better to attend to sanitation and prophylaxis 
than to concentrate efforts on curing those who may become desperately 
ill. For practical men there are now two clear duties: to oppose plausi- 
bility with facts and to resist the ill-advised efforts of ‘‘a generation of 
political scientists, who by and large are interested more in definitions 
and abstractions than in the realities of everyday administration ;’’ and 
to remove or prevent every avoidable fault in the administrative machine 
and better its operation as an agency for social and political justice. 
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The United States Maritime’ Commission 
And Its Work * 


By Hon. Bon GEASLIN, 


General Counsel of the United States Maritime Commission 


OSSIBLY every lawyer in this country knows,—or thinks he knows,— 

something about the workings of the Interstate Commerce Commis- 
sion and the control it exercises over interstate carriers. Indeed, most 
every active practitioner must be more or less familiar with the nu- 
merous decisions of the courts in which the regulatory powers exercised 
by the I. C. C. are examined and discussed. 

But I venture to say that a very small percentage of the members 
of the Bar have more than a hazy idea concerning the powers and 
functions of the old Shipping Board and of its successor, the United 
States Maritime Commission. When I joined the legal staff of the Com- 
mission a little over a year ago, I entertained the illusion that I was 
entering that society of erudite practitioners known as admiralty lawyers 
who talk casually about such things as general average, particular 
average, salvage, P & I and other mysterious doctrines that mystify us 
country lawyers. I soon discovered, however, that the legal problems in 
water transportation do not differ greatly from those encountered in 
other fields. Like railroad transportation, water transportation has its 
special doctrines and terms, but most of the legal work in connection 
with the various functions of the Maritime Commission involves the field 
of law with which any good lawyer is familiar. So, if any of you 
gentlemen want to switch from railroad to water transportation, you will 
be very welcome at the Maritime Commission. I am in a position to 
offer you anything but clients, jobs or favorable rulings. 

I presume that the reason you asked me to speak to you today is 
that you want to hear something about the work of the Maritime Com- 
mission. I am sure that all of you have heard Chairman Land’s excellent 
radio addresses in which he has described our shipbuilding and ship- 
subsidy operations; so I shall confine myself very largely to a discussion 
of the legal work of the Commission and particularly that which deals 
with the regulation of water transportation. 

Everyone remembers, of course, that during the World War the 
Emergency Fleet Corporation built a great many ships of various kinds 
—steel ships and concrete ships and wooden ships. Particularly, people 
still remember about the wooden vessels and they remember about the 
Three Billion Dollars the government spent in trying to produce a 
merchant marine in a hurry when we were confronted with a war emer- 
gency twenty-one years ago, and more recently we remember the hun- 
dreds of millions of dollars we have spent trying to maintain it. The 
average citizen knows but little about the peace time functions of the 


_. *Address delivered at the Ninth Annual Meeting of the Association of Prac- 
= Before the Interstate Commerce Commission, Pittsburgh, Pa., October 6, 
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government’s maritime agency and I have been surprised to find that 
very few lawyers, including those who practice in Washington, have a 
clear conception of the authorized activities of the Maritime Commission. 

The Commission exercises two kinds of functions. That is, it acts 
as a quasi-judicial body in regulating, and to some extent controlling, 
the rates, fares, charges and practices of carriers by water in the foreign, 
coastwise and intercoastal commerce of the United States, and also is 
the governmental fiscal and business agency which determines and ad- 
ministers the subsidies that Congress has provided shall be paid to 
assist in constructing and operating a new merchant marine, to be built 
in American yards and manned with American sailors. 

Prior to enactment of the 1936 Act, our merchant marine was in 
the doldrums. American Steamship owners and operators, as well as 
public officials, were under fire because of alleged abuses that existed in 
the administration of the ocean mail contracts (which were nothing more 
than disguised shipping subsidies), and the diversion of the mail money 
to purposes other than to the building of the new vessels that were so 
urgently needed. Notwithstanding the large sums spent during the 
period since the War, the Commission found a situation where we were 
fourth in ships, sixth in speed, and next to last in age of ships, among 
the eight principal maritime nations of the world. 

When the new act was passed, Congress scrapped the Fleet Corpo- 
ration and the Shipping Board Bureau of the Department of Commerce, 
which had been in existence for twenty years, and created a new five 
member Commission, vested with an express mandate to see that suffi- 
cient new vessels were built and operated to carry a substantial portion 
of our water-borne foreign commerce. Construction and operating- 
differential subsidies, sufficient to equalize the difference in cost between 
constructing vessels abroad and operating them under foreign flags, and 
constructing and operating them under the American flag, were author- 
ized for that purpose. 

The new permanent Commission took office about eighteen months 
ago, and found itself upon no bed of roses. In fact, we frequently feel 
that we are entangled in sea nettles instead. The early days of any 
administrative body are fraught with peril. This is especially true 
where that body is concerned with paying out government funds to 
private persons in order to effectuate a public purpose. And the worst 
position of all exists where even geography tends to prevent a majority 
of the taxpayers from appreciating the results of a ‘‘spending program.’’ 

I cannot criticize a farmer in my home state of Missouri if he con- 
siders a government contribution of over six million dollars toward the 
purchase price of a ship to be owned and operated by a private corpo 
ration as sheer insanity, even though you and I may realize that the 
ultimate profit to the Missouri farmer of contributions such as this may 
be great indeed. 

The public memory is short, and few business men who are actually 
conscious of the value of insurance in ordinary private enterprise realize 
the vital necessity for insuring our international trade by constantly 
maintaining an adequate American Merchant Marine. Thinking back 
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twenty years, however, to the time when freight cars jammed our water- 
front terminals and farm products rotted on the docks, should convince 
every taxpayer that insurance should be taken out against a repetition 
of catastrophes similar to those which in two wars alone cost the 
American people between two and three billion dollars in excessive rates 
and through failure to move cargo abroad. Our foreign trade last year 
was between six and seven billion dollars, and it is growing from day to 
day. The funds necessary to carry out the Congressional mandate which 
imposes upon the Maritime Commission the duty of developing and 
maintaining a merchant marine are a very modest premium for insur- 
ance covering so vast a business risk. 

As usual in every enterprise, the lawyers of the Commission play a 
dual role. An ambidextrous amphibian, the Commission’s lawyer must 
be a wheel-horse when the work is being done and a scapegoat when the 
job goes wrong. A ruling that money cannot be paid calls down the 
curses of the industry upon his head. A ruling that money can be paid 
makes him fair game for any bona fide or self-constituted watchdog of 
the Treasury. 

There should be a close sense of kinship between those who practice 
before the Interstate Commerce Commission and the Maritime Com- 
mission and close and sympathetic understanding between those lawyers 
and the legal staffs of these two governmental agencies. Transportation 
is the life-blood of trade, and there is a close relationship between what 
affects transportation by land and transportation by sea. 

The Interstate Commerce Commission is—fortunately for its peace 
of mind—now principally engaged in the regulation of existing trans- 
portation systems. The Maritime Commission on the other hand, must 
create and maintain, which means support in a measure, the means of 
water transportation, and, at the same time, regulate the water-transport 
system. The Commission itself operates steamship lines in a few in- 
stances where it has not thus far been possible to secure private financing 
and management. 

The creation of a merchant marine presents painful legal problems. 
So painful have they been in the past that even now we are litigating 
the construction cost of ships completed twenty years ago. The first 
duty of the Maritime Commission lawyers is to construe the law under 
which we operate, and which is far from perfect. In order that the 
Commission may progress steadily in the work entrusted to it by the 
Congress, which is not less than to keep the American flag on the high 
seas, every comma in a law which contains more than one hundred 
sections, must necessarily be the subject of careful scrutiny when con- 
tracts involving millions of taxpayers’ money are being let. The prob- 
lems connected with invitations for bids, contracts for the construction 
and acquisition of ships, purchase of equipment from wash rags to silver 
services, subsidized operations and operations through managing agents, 
are many and complex. The various provisions of the Merchant Marine 
Act have necessarily been the subject of laborious research and carefully 
drawn opinions. The documenting of ships, the drafting and redraft- 
ing of preferred mortgages, and the preparation of other documents of 
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a@ maritime nature never end with us. Our insurance business is tre- 
mendous even now, and will be greatly expanded by the recent act 
authorizing the guarantee of ship mortgages by the Commission under 
certain circumstances. 

The Commission’s ‘‘maintenance work’’ is effected by the payment 
of what are known as ‘‘operating-differential subsidies.’’ These are 
covered by operating subsidy contracts, but their amounts are frequently 
the subject of long contention, and no matter how simply the contracts 
are drawn, it always develops that their terms later require difficult 
and careful construction. 

The actual litigation necessarily carried on is both general and 
specialized, and literally speaking, covers all the civilized world. One 
day we may lose a case in Holland and the next day win a case in Italy. 
On our docket will be found rental collections, bankruptcy proceedings, 
suits in admiralty, the resistance of inequitable foreign port charges, 
and claims for the bombing of our merchantmen. Our insurance in- 
terests involve us in endless controversy, and frequently in the recon- 
struction on paper of wrecks in storms, the waves of which have never 
touched our shores. 

Our mortgages amount to many millions, and when we are forced 
to foreclose these mortgages we must always be prepared for contests 
of their validity and complicated questions of priorities. 

As we progress in our program which should place fifty first-class 
American-flag vessels in salt water every year for the next ten years, it 
is obvious that our regulation work will become more and more im- 
portant. It is in this work that you as practitioners before the Interstate 
Commerce Commission will be particularly concerned. 

It is somewhat astonishing to find how little the regulatory functions 
of the Maritime Commission have been understood even by those lawyers 
whose interests center in transportation matters. I am sometimes in- 
clined to wonder if the reason for this may not be that our regulation of 
water transport has not been sufficiently vigorous and its incidence upon 
the industry as effective as it should be. You, of course, know, however, 
that the regulation of railroads began in a hesitant and almost half- 
hearted manner but has, since 1887, gradually expanded and become 
firm, though sympathetic and effective while, at the same time, construc- 
tive. The future of the regulatory functions of the Commission may 
well be charted along such forward-looking lines. 

If you will examine the Shipping Act of 1916, you will find that the 
regulatory powers over shipping delegated to the old Shipping Board, 
and now exercised by the Commission, are closely analogous to the 
powers granted to the Interstate Commerce Commission over railroads. 

The power of Congress to regulate shipping springs from the same 
clause in the Constitution that Congress has used in the control of 
interstate land carriers. From the pronouncements of our Supreme 
Court it must be concluded that there is no limit to the power of regula- 
tion that may be prescribed by Congress and exercised over all carriers 
by water engaged in commerce between the United States and foreign 
countries, provided the exercise of such regulation does not amount to 
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the taking of private property for public use without just compensation 
or without due process of law. It is for Congress to determine when its 
full power shall be brought into activity and as to the regulations and 
sanctions which shall be provided. 

The extent to which such regulation should go is a matter of dis- 
cretion and national policy, which may or may not be qualified by con- 
sideration of international relations. But it is for the Congress to deter- 
mine when and to what extent its power shall be brought into activity. 

In referring briefly to these legalistic principles with which you 
are familiar, I am leading up to a comparison between the regulatory 
problems involved in regulating domestic land carriers and those in 
regulating ships and shipping, where the question of foreign ownership 
and international relations is involved. You will concede, I think, that 
the Maritime Commission’s problem is enormously complicated. 

Steamship owners do not necessarily conduct their operations be- 
tween fixed points or on established routes. No rails have been laid 
between the continents, and competition in water transportation is more 
acute than between carriers by rail because an engine and a train, of 
course, must stay upon fixed rails. The Commission is not authorized to 
issue certificates of public convenience and necessity and has no power 
to prevent the entry of a competing service into any territory or to 
prevent a carrier by water from discontinuing service whenever he sees 
fit. 

Water carriers may operate on definite routes and schedules or may 
operate as ‘‘tramps’’ with ships wandering from sea to sea and calling 
at any port where sufficient cargo makes the call worthwhile. The 
service may operate as a common carrier or as a contract carrier, carry- 
ing only specific kinds of cargo, or it may use its vessels both as common 
carriers and contract carriers. A part of its service may be intercoastal 
or coastwise where the competition is limited to other American-flag 
enterprises, or it may engage in foreign commerce where it competes 
with vessels under the flag of every maritime nation. It is readily 
understood that the regulation of transportation of this nature is neces- 
sarily a difficult and, at times, a bewildering task. 

As I have pointed out, Congress possesses power to regulate vessels 
of foreign registry as well as those of American registry and the Ship- 
ping Act makes no distinction between the two classes of vessels in the 
delegation of regulatory powers to the Commission. 

However, rates charged by foreign flag vessels operating in our 
foreign commerce cannot be effectively regulated without producing 
retaliatory measures by other countries, and the only jurisdiction exer- 
cised over these rates is to prevent the imposition of rates and fares un- 
justly discriminating between shippers or ports or unfair to American 
exporters as compared to the rates charged to foreign importers, in 
which case the Commission has exercised power to alter rates or other- 
wise prevent discrimination. 

__ Thus far, no attempt has been made to regulate tramp services, and 
with respect to contract carriers, regulation has been limited to those 
engaging in intercoastal service via the Panama Canal. 
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Congress has required that the rates of interstate water carriers 
must be reasonable and originally provided that the carriers should file 
their maximum rates. The provision for filing only ‘‘maximum”’ rates 
turned out to be the selection of a highly ineffective instrumentality. 
Maximum rates in highly competitive services—and almost all steamship 
services operate in brisk competition with others—mean little, and it 
speedily became obvious that when the issue was whether or not a rate 
was ‘‘reasonable,’’ the ‘‘maximum’’ rate had little if any bearing on 
the case. 

Between 1933 and 1938 the Commission found itself in the extra- 
ordinary situation of being able to require intercoastal carriers to file 
actual rates, while it could only require coastwise carriers to file 
maximum rates. This inequity was removed in 1938 by an act requiring 
all interstate carriers subject to the jurisdiction of the Maritime Com- 
mission to file their actual rates, and forbidding a change in these rates 
without thirty days’ notice, except in cases where the Commission 
authorizes a change within a shorter period. 

The development of regulation which began in section 15 of the 
Shipping Act of 1916 demonstrates the way in which regulation expands 
by practical evolution. That section provides that carriers and other 
persons subject to the Act must file copies of all agreements which con- 
trol, regulate, or destroy competition. These are the conference and 
pooling agreements with which you may be familiar. Under these agree- 
ments, carriers by water may pool earnings, fix rates, and allocate sail- 
ings so as to regulate or even wipe out competition, and their action in 
so doing, if approved by the Commission, is exempt from the provisions 
of our anti-trust laws. The conferences were designed and have de- 
veloped as a system of self-regulation and self-control for water carriers, 
a system almost necessary because of the freedom of foreign carriers 
from rate regulation by the Maritime Commission. Incidentally, if any 
system could be devised whereby the rates in foreign commerce could 
be regulated without provoking foreign reprisals, our problems would 
be greatly simplified. As a substitute for such regulation, the Shipping 
Board consistently encouraged the creation of conferences and the exten- 
sion of conference authority over the activities of their members in 
order to promote the stability and equity of rates and service in our 
foreign trade. 

The Commission inherited the system of Conference Agreements 
fostered by the Shipping Board, but has found it desirable to strictly 
police the operation of the agreements to prevent abuses. Section 15 
of the Shipping Act authorizes us to disapprove conference agreements 
found to be ‘‘detrimental to the commerce of the United States.’’ It 
has been determined by the Commission’s decisions that a conference 
agreement providing for an unreasonable rate is ‘‘detrimental to the 
commerce of the United States’’ and thus they have compelled an agree- 
ment to reasonable rates as the alternative to the dissolution of the con- 
ference involved. It goes without saying that this is plenary power 
which might be dangerous if arbitrarily used. The Commission has been 
careful not to invoke this power except in flagrant cases. 
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Two phases of water transportation are not subject to any regu- 
latory Government control. They are—transportation over our rivers 
and the operation of water terminal facilities. The Commission is now 
making a survey of transportation by river, designed to supplement the 
careful study under the direction of the Federal Coordinator for Rail- 
roads, in order to determine whether or not it is desirable to have the 
rates and practices of river carriers regulated by the Commission, and, 
if so, the extent of such regulation. The regulation of water terminals 
has, of course, been the subject of Congressional debate for a long time. 
The Eastman Wharfinger bills introduced in the 75th Congress would 
have subjected terminals to regulation by the Interstate Commerce 
Commission. With all due deference to the Commission before which 
you gentlemen practice, we believe that the operation of water terminals 
is so intimately and inextricably bound up with the problems of trans- 
port by water that they should be regulated by the Maritime Com- 
mission. Regardless, however, of the regulatory body to be selected, it is 
perfectly clear that there is a crying need for regulation of water termi- 
nals, and it is probable that such regulation may soon be written into law. 

While our life as a regulatory body has been comparatively brief, 
it has been sufficient to develop a number of perplexing problems upon 
all of which the Commission would be glad to have the opinion of all of 
you gentlemen who are specialists in the sphere of transportation. 
Among them are: the right of a carrier to pay another to refrain from 
competing with it; whether or not an intercoastal carrier, if it enters 
into a transshipment agreement with an operator in foreign commerce, 
loses its intercoastal carrier status and should be treated as a carrier in 
foreign commerce; when transportation by a carrier ends and the obli- 
gations of the terminal company begin, and other related matters. I 
merely present these questions for your consideration. Heaven forbid 
that I should try to answer them today! 

As I have not hesitated to discuss our own limitations and failures, 
I do not believe that I should be foreclosed from saying that the records 
made in regulation cases before the Maritime Commission on behalf of 
shippers and carriers alike have not been entirely satisfactory. This 
may in part have been caused by a feeling in the past that we ourselves 
did not intend our regulation decisions to be taken very seriously. We 
are now attempting—successfully I think—to correct any such erroneous 
impressions. It may be, too, that the attention of carriers’ attorneys is 
more frequently and more urgently called to cases involving cargo which 
is wrecked or damaged than cargo safely delivered to the consignee. 

With respect to the evidence presented on behalf of shippers, there 
is, of course, an inherent difficulty in the problem of proof. The best 
evidence which could be established by an aggrieved consignor is fre- 
quently possessed only by the defending carrier, such as the exact 
amount of space occupied in the vessel by the commodity involved, the 
precise cost of loading and unloading, and the storage and stevedoring 
factors. The shipper plaintiff, with the burden of proof upon him, all 
too frequently enters a rate case with two strikes against him. The 
carrier, however, also has his handicaps because it is practically impos- 
sible accurately to determine whether a rate actually covers the out-of- 
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pocket cost of carriage and whether the goods carried contributes its 
just share to the operating cost. On questions such as these your train- 
ing in rate matters should be of great value to parties coming before 
us, and to the Commission itself, and I have no hesitation in extending 
to you a sincere and hearty invitation to become members of the Mari- 
time Commission bar. The factors entering into the determination of 
fair steamship rates differ somewhat from those involved in the deter- 
mination of railroad rates, but the method of determining rates for both 
classes of carriers is essentially the same. The difficulties of proof in- 
herent in the problem make it inevitable that rate decisions may be re- 
guarded as successful if they may be considered as a truly intelligent 
guess. In the regulation of water carriers, we customarily talk, as I 
am sure you who are involved in land carrier regulation also talk, about 
the ‘‘scientific establishment’’ of rates. Inasmuch as we are lawyers 
talking to one another, I may as well admit that in actual practice we 
have not achieved the accuracy which we confidently assume, but I hope 
that continued effort will enable us before too long to say that we have 
succeeded in establishing our rates upon a truly scientific basis. 

In closing, I may ask you as lawyers necessarily coming into close 
contact with the representatives of every phase of American life to re- 
member the gigantic proportions of the task which has been entrusted 
to the Maritime Commission and to impress your friends and associates 
with the importance of that task, and I may say confidently that you 
will not be in error if you tell them that our mistakes are the honest 
mistakes of men working whole-heartedly in an enterprise which they 
feel must, for their conscience sake, be successful in the end. 

Before Joseph Patrick Kennedy resigned as Chairman of the Mari- 
time Commission to represent this country in Great Britain, he said 
something which every American should hear: 


“The American Merchant Marine is our own flesh and blood, our own 
treasure, our own ships, and our own money. Get behind it with the 
pride, the enthusiasm, and the patronage that other nations emotion- 
ally and financially give to their own. Has the time come when we will 
turn our back on American genius and enterprise? Congress has given 
an emphatic ‘No’! No American can do less than give it his whole- 
hearted support.”’ 





CANADIAN CANAL TRAFFIC 


The Dominion Bureau of Statistics reports that freight carried 
through the Sault Ste. Marie, Welland and St. Lawrence Canals during 
August, 1938, totaled 9,039,058 tons, compared with 16,881,952 tons in 
August, 1937. Freight through the Sault Ste. Marie Canals, Canadian 
and United States locks, totaled 6,236,574 tons, a decrease of 55 per cent 
compared with August, 1937, when the amount was 13,937,099 tons. 
The main factor in the decrease was a drop of 7,781,110 tons in iron ore. 
Wheat shipments increased from 6,993,481 bushels to 10,495,851 bushels, 
and other grain increased from 3,430,382 bushels to 10,920,699 bushels. 














The New Federal Rules of Civil Procedure * 


By James WiLLiAM Moore 
Associate Professor of Law, Yale University 


It is a privilege to speak to this group of expert practitioners, an 
honor which I am happy to acknowledge. 

In speaking on the Federal rules I should like to broaden my subject 
slightly and relate them to the administrative practice, particularly be- 
fore your Commission. 

First, a word about the Federal rules. They became effective Sep- 
tember 16 of this year. They are the product of approximately four 
years of work. The rule making act under which the Supreme Court 
proceeded to promulgate these rules was passed in June of 1934. For 
the first year little progress was made. Committees of the Bar were 
organized throughout the country and they were asked to make sugges- 
tions on the shape and manner of the rules. The difficulty of that was 
that a committee in Minnesota would recommend the practice there, a 
committee in Connecticut would recommend the practice there, and so 
on. That was not feasible and finally, in 1935, the Supreme Court ap- 
pointed its advisory committee and charged it with the task of drafting 
a set of rules. 

Dean Clark of Yale was reporter for this committee. From 1935 
until November of last year the Committee proceeded in its work and 
published three drafts. A great many suggestions were received from 
lawyers throughout the country and the rules are not the product of a 
single group of individuals. They are the product rather of a committee, 
the Bench and the Bar. The rules were turned over to the Court in 
November or late October of last year and in January the Chief Justice 
transmitted the rules to the Attorney General with the request that he 
lay them before the Congress, which he did. Congress having taken no 
action the rules became effective three months after the adjournment of 
Congress, namely September 16, 1938. 

In relating the Federal rules to administrative practice I should 
like to offer the following observations, which may be related to these 
general topics: First, that in the past court procedure has been extremely 
inefficient and that there was accordingly a consequent development of 
administrative bodies with a flexible procedure; second, that the Federal 
rules recognize that and represent a decided trend toward administrative 
elasticity ; and finally that there is a real problem of coordinating Fed- 
eral court and Federal administrative procedure so far as the specialized 
work of each will permit. 

In reference to the first point, the rigidity of court procedure, it is 
elementary that common law developed into rigid forms of action. The 
old Statute of Westminster, enacted in 1285, did little to alleviate that 
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rigidity. The common law failed to protect all the interests of society 
of its time and as a result we had a development in equity, a development 
that was bitterly opposed by common law judges led by Lord Cooke. 

Nevertheless the development in equity did represent a real develop- 
ment in the law, but in time the procedure in the Equity Courts became 
nearly as formalistic and slow as in the Common Law Courts. By the 
early eighteen hundreds more than a half of the cases coming before the 
courts were decided on technical points of procedure. Justice was not 
completely defeated but was rather uniformly defeated. 

In the satirical dialogue between Baron Surrebutter and Mr. Pro- 
bate, old Baron Surrebutter was rather proud to announce that the 
courts could dispose of more than half of these cases on pleading points. 
Probate, who happened to be a litigant, was a little bit astounded by that. 
He asked the Baron if there was not some place where litigants could 
get justice or something like it. The Baron said, ‘‘ Well, perhaps they 
could get it in the inferior courts where the special procedure of the 
King’s courts did not prevail.’’ Probate wanted to know why, if the 
special procedure of the King’s courts was good, it was not used in the 
inferior courts. ‘‘Well,’’ said the Baron, ‘‘the expense, delay and lack 
of knowledgment of its refinements by those who practiced in the in- 
ferior courts would not permit, and moreover in these trivial matters 
the greatest object is to administer substantial justice in the simplest 
form at the least expense.’ Probate’s comment was, ‘‘I should have 
thought that the administration of substantial justice in the simple and 
inexpensive form would have been the object in great cases as well as in 
small.’’ 

I suppose that is the reaction of the man on the street. That notion 
underlies the federal rules. A good many of the men who participated 
in the drafting of those rules had considerable distrust for court proced- 
ure as it has functioned in the past. 

The second sentence of Rule 1 contains this mandate: They—the 
rules—shall be construed to secure the just, speedy and inexpensive 
determination of every action. 

Rule 16, on harmless error, requires the court at every step in the 
proceedings to disregard any error or defect that does not affect the sub- 
stantial rights of the parties. 

At the last term of court the Supreme Court said, ‘‘Pleadings are 
intended to serve as a means of arriving at fair and just settlements of 
controversies between litigants. They should not raise barriers which 
prevent the achievement of that end.’’ 

The Federal rules, I believe, epitomize the new objective of all 
procedure, court or administrative, namely, that litigation ought to be 
settled on the merits and not upon some procedural ground. I don’t 
want to give the impression that the Federal rules represent an ideal 
code. They do not. There are ambiguities and imperfections in the 
rules and time itself will demand change. Fairly construed and honestly 
applied they will in the majority of cases permit courts to decide them 
on the real grounds of the action. I believe they are the high-water 
mark of procedural reform which began in England with the unhappy 
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Hilary rules in 1934 and culminating in the rather good procedural 
act of the Supreme Court of Judicature Act in 1873. 

In this country reform began in New York with the Field Code in 
1848, and in the Federal system with the new Federal Equity rules of 
1912, based to a great extent upon the modern procedure in this country 
and in England. Then the equity rules, of course, were modified in part 
by the statute passed by Congress in 1915, the Law and Equity Act, 
which tended to fuse the two divided procedures. 

Perhaps the greatest advance that has been made though is in our 
psychological attitude toward court procedure, the growing realization 
that the procedure is a tool, that it is not an end in itself. Yet the throw- 
back to the common law view that there is something inherently funda- 
mental in procedure can be seen quite often in state decisions and even 
in federal decisions. Buckley against Mandell Brothers, decided by the 
Illinois Supreme Court in 1928 is a fine example. A, motorcycle police- 
man was killed as a result of a collision between his motorcycle and a 
truck owned by the defendant and operated in his service. His personal 
representative alleged that the truck hit the motorcycle. The proof at 
the trial showed that the defendant’s truck made a sharp turn in coming 
on to the public highway from a private driveway and that as a conse- 
quence A, who was travelling on the public highway and could neither 
pass to the right nor to the left, ran into the truck. Part of this proof 
came from the defendant’s truck driver. A verdict and judgment for the 
plaintiff was set aside by the Illinois Supreme Court, not because negli- 
gence was unproved, not because the defendant was surprised, but 
because the proof did not support the allegations. Had the complaint 
contained a second count with allegations that corresponded to the proof, 
then the judgment would have been affirmed. Yet no one can contend 
that the complaint with two or perhaps several counts to cover all the 
possible contingencies of proof that an adroit lawyer might conceive of 
would have given the defendant more or fairer notice than had been 
obtained from the. complaint with but one count and the knowledge 
which it possessed. 

Had the Mandell Brothers case been decided by an administrative 
agency rather than by a court what cries of bureaucracy might have 
ensued, but the decision coming from the highest court of Illinois was 
accepted with no particular misgivings of the judicial process. 

To a certain extent we have become accustomed to bad judicial 
procedure. Professor Thurman Arnold, a colleague of mine, has amus- 
ingly commented upon our different attitudes toward courts, commis- 
sions and bureaus. He says this: ‘‘1. A court is a body of judges whose 
decisions are (a) right, (b) caused by the fault of some one else, usually 
the legislature, or (c) unfortunate but unavoidable accidents due to the 
circumstance that no human system can be perfect. 2. A bureau is a 
body which, if it happens to make a wrong decision, has no one to blame 
but itself, and if it happens to make a right decision offers us no assur- 
ance that it will do so again. A commission with quasi judicial powers, 
such as your Commission, is halfway between a court and a bureau.’’ 
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The ninety years of court procedure in this country demonstrate 
that a flexible procedure is feasible, but the myriads of court decisions 
on procedural points attest the slowness of that procedure. It was 
inevitable that after the Civil War, the beginning of a complex society 
and the extension of governmental control and regulation, administra- 
tive agencies should arise. 

I do not wish to convey the thought that inefficient procedure of the 
courts was the sole factor, but it was a dominating factor. Another fac- 
tor was the judicial tradition that courts could undertake only the 
settlement of actual controversies between adverse parties and could not 
undertake administrative tasks. The common law notion of trial by 
combat, which in some sense is little better than trial by battle or trial 
by ordeal, was too firmly entrenched in our jurisprudence to permit 
of a healthy condition. 

As expert boards or commissions came into being, one of the earliest 
and finest examples is your own Interstate Commerce Commission. Mr. 
Justice Stone, speaking on the common law of the United States as part 
of the Harvard Tercentenary celebration, made these pertinent obser- 
vations. 

‘* Addresses before bar associations twenty years ago discussing the 
rise of new administrative agencies are reminiscent of the distrust of 
equity displayed by the common law judges led by Cooke and of their 
resistance to its expansion. We still get the reverberations of these early 
fulminations in renewed alarms in our growing administrative bureau- 
eracies and the despotism of boards and commissions. So far as these 
nostalgic yearnings for an era past would encourage us to stay the tide 
of a needed reform, they are destined to stay the obstacles which Cooke 
and his colleagues sought to place in the way of extension and improve- 
ment. These warnings should be taken into account not in feudal resist- 
ance to the inevitable or efforts to restrict to needlessly narrow limits 
activities which administrative officers can perform better than the 
courts, but as inspiration to the performance of creative service which 
the bar and courts are privileged to render in bringing into our law the 
undoubted advantages of the new agencies as efficient working imple- 
ments of government, surrounded at the same time by every needful 
guarantee against abuse.’’ 

To me, the Federal rules have observed the Justice’s admonitions. 
They have adopted a flexible, elastic procedure for the United States 
District Courts that bears a great deal of resemblance to the better ad- 
ministrative procedure. 

I am going to start with the premise that procedure of this Com- 
mission, the Interstate Commerce Commission, is flexible. I believe that 
I am justified in adopting that premise, from a cursory examination of 
the rules, some reports of decided cases, from court decisions, from the 
scholarly treatise of Professor Sharfman, and from monographs written 
by various practitioners before the Commission. 

While the procedure before your Commission escapes from techni- 
eality, it is well within the bounds of procedural due process. As 4 
matter of fact, the Supreme Court, in Morgan against the United States, 
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observed that the procedure practiced before the Interstate Commerce 
Commission was a procedure which the Secretary of Agriculture might 
well have followed. 

Of course it is true that the Commission’s orders have been en- 
joined and set aside because certain procedural standards have not been 
observed. Some notable cases are United States v. Abilene Southern 
Railroad; Chicago and E. I. Railroad v. United States; and Atchison, 
T. & 8. F. Railroad v. United States, but these were specific cases and do 
not challenge the broad procedure of the Commission. 

I think that your flexible procedure is attributable to the fact that 
the Commission has regulated its own procedure. As early as 1887 the 
Commission established its rules. That was fifty years before you have 
your Federal rules. 

It is true, of course, that the Supreme Court regulated the equity 
procedure in this country by rules, the admiralty and copyright pro- 
cedure, but the Federal rules represent the first attempt by court to con- 
trol the great bulk of litigation in the Federal Courts, namely your law 
and equity cases, by rules established by the court rather than by the 
legislature. 

These rules introduce elasticity. Throughout you will find that 
they give a great deal of discretion to the trial judge in allowing amend- 
ments, granting separate trials of claims and issues, continuance of 
cases, and so on. 

The highlights of the rules perhaps are these: 1. The union of law 
and equity. 2. Generalized rules of pleading, which place little emphasis 
upon pleadings in and of themselves. 3. Provisions whereby adequate 
factual information may be obtained prior to trial, namely by your dis- 
covery rules. 4. Methods to formulate issues and to weed out cases that 
do not involve real issues of fact. I refer to Rule 16 that gives the court 
discretion to formulate issues prior to trial and rule 56 on summary 
judgments which permits the court to grant judgment in the case if 
there is no real issue of fact despite the fact that the pleadings do develop 
an issue. 

Liberal rules on joinder of parties have been established, authoriz- 
ing permissive joinder wherever there is a common question of law or 
fact, throwing out the window all the rigid rules on permissive joinder 
of parties developed in the prior practice. 

Certain pitfalls in trial practice have been eliminated. The jury 
system has been made more workable by the reservation of decision on 
motion for directed verdict. The law of evidence has been revolution- 
ized, or at least the courts have been given an opportunity to do so. I 
think that is one of the important features of the new rules. 

A simple method for appeal to the Circuit Court of Appeals has 
been established. The old method of direct appeal from the District 
Court to the Supreme Court has been retained out of deference to the 
Supreme Court’s own rules, which of course it is at liberty to amend if it 
so desires and make a uniform practice on appeal, whether direct to the 
Supreme Court or to the Circuit Court of Appeals. 
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Coming to the union of law and equity, Rule 2 provides that there 
shall be but one form of action. Cases are no longer equity cases or law 
eases. The action now is the civil action. The old common law forms of 
action are abolished. Procedural distinctions as between law and equity 
go by the board. Cases now are court cases or jury cases. The man on 
the street, the litigant, is not interested in the historic conflict between 
the common law courts and the equity courts. He is not interested in the 
triumph of Elsmere over Cooke. In some cases he wants an injunction, 
in others damages, in some he wants a jury trial, in others he doesn’t. 
Those things should be decided as our law has developed. In the case 
where a demand for jury is made the party of course must be given a 
jury trial, if it is a case where he was entitled to it before. 

There is no reason to differentiate between law and equity cases for 
purposes of pleading and procedure generally and the rules do not make 
the distinction. In pleading you will find that the Federal rules offer 
most general rules. Ordinarily, pleadings are to stop with the answer, 
and in that they follow the practice of your Commission. The Federal 
rules contemplate a mere signature to the pleadings. In that they con- 
trast with your rules. Your rules contemplate verification quite gener- 
ally. The opposite is true under the Federal rules. Only where veri- 
fication is required expressly by statute or by some particular rule is 
it necessary. For instance, the shareholders action under Rule 23(b) 
requires verification of the complaint, but in general signature of the 
attorney is all that is required. 

Your rules require facts to be pleaded. That is a requirement that 
is common in code pleading, but it is not to be found in the Federal 
rules. The history in court procedure under the codes has been most 
bad relative to that requirement. Facts are hard to plead. If you will 
look at the official forms prescribed by the court you will see that while 
giving adequate notice they combine allegations of fact, law, and mixed 
conclusions of law and fact. It should be remembered, I think, that in 
courts not one defendant in ten thousand is ever surprised with the case. 
He always knows what he is being sued for, and if he doesn’t the plead- 
ings will not give him much information. An adroit lawyer can take 
a form book and draw a good pleading, and that pleading which comes 
from a standardized form will not give any very accurate information. 

The Federal rules do not contemplate that real information, factual 
information, can or will be obtained from the pleadings. What has been 
good pleading before will continue to be good pleading under the rules. 
The factual information, if the defendant wants it or the plaintiff de- 
sires to obtain it from the defendant, will be obtained through your pre- 
trial examination. 

Your rules contemplate specific denials, although Professor Sharf- 
man in his book suggests that in actual practice answers under your 
rules tend to assume the form of general denials. The Federal rules do 
not require specific denials. All that is required is that the defendant 
in his answer state in short and plain terms his defenses to each claim 
asserted, and if he can honestly deny all the allegations in the complaint 
he may do so with the general denial. 
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Under your practice, failure to answer does not prejudice the rights 
of defendants and they may appear and present their evidence and 
participate in proceedings as freely as though the complaints had been 
answered. So states Professor Sharfman. This practice follows, I pre- 
sume, the fact that the Commission is charged with safeguarding the 
public’s interests. The courts have never generally been so charged and 
as a consequence a defendant is prejudiced under the Federal rules un- 
less he does appear and present objections, either by motion or by 
answer, with two possible exceptions. 

Suits under the Tucker Act require the plaintiff to prove his case, 
regardless of whether the government has put in an answer or not. That 
would ordinarily be true where the defendant is an infant or incompetent 
person and not represented by a general guardian. In the main, of 
course, the defendant must look after his interests before the courts. 

Your practice has quite generally swept aside demurrers, motions to 
dismiss, and has insisted that the case on the defendant’s part, both law 
and fact, be presented in the answer. That is the general objective of 
Federal Rule 12. Although the defendant is given an opportunity to 
present certain objections prior to trial, the Court is given a discretion 
to postpone those until trial. The attempt there is to stop the dilatory 
tacties of defendants’ counsel. 

It is said by competent lawyers that under the New York State 
practice, which allows all sorts of dilatory motions and the right of 
interlocutory appeal that a competent lawyer can delay a case for a pe- 
riod of time varying from four to six years. That constitutes a denial 
of justice. Your practice contemplates broad amendment provisions. 
Rule 15 has the same general objective. 

As I understand it, you have a practice whereby the Examiner is 
to state issues at the beginning of the hearing, in other words, a formula- 
tion of issues. A counterpart to that can be found in Federal Rule 16, 
whereby the judge is given the discretion to require the attorneys to 
appear before him prior to trial, make the necessary amendments to the’ 
pleadings, make certain admissions of fact, and narrow the issues down 
to those that are really controvertible. In the matter of pleadings and 
the presentation of cases from that point of view, I believe that the 
Federal rules have a decided trend toward the elasticity of your Com- 
mission practice. 

I can’t go into the technical rules on joinder of parties, because 
that gets complicated with jurisdictional rules. As I see it, the worst 
pitfalls under the Federal rules will be in applying the jurisdictional 
rules. Federal rules do not touch jurisdiction or venue, and those of you 
who practice in the Federal Courts will appreciate how very technical 
some of the rules relative to complete diversity are, how difficult it is at 
times to determine whether you have a sufficient amount in controversy. 

That is particularly true in the joinder of parties because of the 
general rule that where jurisdiction is predicated upon diversity that 
there must be complete diversity between plaintiffs and defendants. The 
rules in and of themselves are simple and flexible, but trouble will be 
encountered because of the limited jurisdiction of the federal courts. I 
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see no escape from that so long as we have a system of federal courts 
that are limited in jurisdiction. 

In general, as to the pre-trial examination, it can be said that the 
parties have an unlimited right to examine the other party and all 
witnesses. There are adequate safeguards. The party can apply to the 
court to terminate the examination by certain protective orders relative 
to matters that should be examined. In the bulk of cases you can find 
out everything that is to be known about the other man’s case as well 
as your own. The gamble of trial litigation is reduced in this manner. 

As to appeal, where the appeal goes to the Circuit Court of Appeals 
it is perfected very easily by filing a notice of appeal. The official form 
is 27. It is only about four lines in length. You can’t slip up. All you 
have to do is file that very abbreviated notice with the clerk. That pro- 
tects your appeal. He is to mail copies to the appellees and the fact 
that you have filed or failed to file a bond or have filed an inadequate 
bond does not in and of itself invalidate your appeal. 

The record on appeal to the Circuit Court of Appeals is a compro- 
mise. Your old equity rules, you know, required a narrative statement. 
The practitioners disliked that. The courts, of course, liked it on the 
theory that it shortened the record. The present rule is a compromise 
that gives the parties the opportunity to use the narrative if they so 
desire or the question and answer. They are always charged, of course, 
with the duty not to pad the record. 

Now on the direct appeal, of course, you will have to continue to 
perfect your appeal as you have done in the past unless the Supreme 
Court amends its rules. I suppose for those of you who bring actions in 
the District Courts to enjoin orders of the Interstate Commerce Com- 
mission and seek an interlocutory injunction and therefore a direct ap- 
peal to the Supreme Court, you will be interested to know, perhaps, 
that that practice has not been changed. 

As to the third point, namely a development of procedure, a uni- 
form procedure both before federal courts and administrative bodies, 
Section 17-1 of your act gives the Commission power to amend its rules 
and provides for conformity as nearly as may be to those in use in the 
courts of the United States. Apparently that doesn’t mean a rigid 
conformity, because the Interstate Commerce Commission’s rules never 
have conformed, so far as I can see, in detail to the equity rules in the 
practice on the law side. I take it that this section will not require any 
literal compliance with the federal rules. 

I do think it would be helpful if not only this Commission but all the 
other federal administrative boards and commissions could establish a 
uniform procedure insofar as the specialized work before the various 
boards would permit. I am not enough of an expert in the administrative 
field to offer any really helpful suggestions there. It seems to me that 
that would have to be worked out by something like a rules committee, 
members selected from each commission or administrative board and 
perhaps meeting with a committee from the Federal District Courts. 

It is hoped that the Supreme Court will establish an advisory com- 
mittee, a committee that will receive complaints and suggestions relative 
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to federal rules, so that they can be amended as time warrants. If such 
a committee were established I believe it could work well with any com- 
mittees that were established by the federal administrative boards and 
agents. If that could be done, I think some of the unwarranted distrust 
of lawyers generally toward administrative boards and commissions 
might be allayed. 

There are just a few other technical points that may be of some 
interest to you practitioners. 

The action, of course, is commenced by filing the complaint. The 
process must issue immediately and be given to the marshal or his deputy 
for service. Of course Rule 4D prescribes how service would be made in 
suits to enjoin the Commission’s orders or against the United States. 
It must be made upon the United States and also upon the Commission. 
In any action under these rules, where an order of a commission is at- 
tacked, that commission must be served with process. Of course, in suits 
upon reparation orders, payment of money, I take it that no service need 
be made upon the commission, since no attack is being made upon the 
validity of an order. Rather, the plaintiff is standing upon the validity 
of the commission’s orders, as I understand your practice. 

There is one ambiguity already developed, I believe, in the rules 
relative to injunctions. Mr. Reidy has called attention to it in the 
September issue of your JourNAL. That has to do with ex parte re- 
straining orders as provided in Rule 65, while the urgent Deficiencies 
Act does not provide for ex parte restraining orders. That is something 
that the committee overlooked. It is something that an advisory com- 
mittee or a standing committee could correct very quickly. I am not sure 
what the answer is, whether Rule 65 controls or whether the urgent 
Deficiencies Act does. I should think the latter, since it is specific and 
the policy of a three judge court is quite strong. 

May I thank you for your kind attention in listening to this some- 
what technical exposition of the rules. If I were to attempt a really 
technical exposition I am sure you would rightly leave this room. The 
procedure, to a man who is not vitally interested in procedure before 
the courts, I think is a most dull subject. To the person who is and to 
the teacher of procedure, I think it is a vitally interesting one, because 
procedure is the method whereby cases are ruined or wrecked before 
the courts. At least that has been true in the past. The hope is that 
under the federal rules a case may not be wrecked by some procedural 
slip or technicality of the practitioner. 





Barge Line Refrigerator and Passenger Service Proposed 


Major General T. Q. Ashburn, head of the Federal Barge Line, has 
announced plans for a new refrigerator service for cargo moving up and 
down the Mississippi River on boats also designed to carry passengers. 
The proposal is to be submitted to the Board of Managers at the Novem- 
ber meeting. His proposal is to carry citrus fruits north and frozen 
meats and dairy products south. 





Progress In Federal Regulation of 
Motor Carriers * 


By Exupon M. Martin 
Assistant General Attorney, Burlington Lines 


I shall try to give simply a very hurried skimming of the surface 
of what I think the Commission has accomplished under the Motor 
Carrier Act, 1935, during the past year. 

At the outset and immediately after the passage of the Motor 
Carrier Act I think that the Commission and all those who were inter- 
ested in appropriate regulation of motor carrier transportation were 
between two horns of a dilemma. If the Act were very rigidly and very 
literally enforced in each and every division there was a possibility that 
there might be repercussions from Congress which would lead to its 
repeal or to its emasculation. Neither the Commission nor any informed 
practitioner wanted that to occur. On the other hand, if enforcement of 
the provisions and administration of the Act were approached from a 
lax and loose viewpoint it might very well have developed that virtually 
nothing-would have been accomplished. 

The Commission was therefore confronted with those two channels. 
I think it has done an excellent job of steering a middle course. That 
will be evident as I proceed to outline very roughly what I think has been 
done. 

As you know, the most important provisions of the Act at the 
outset were those governing the operating authority of motor carriers. 
You are familiar with the provisions which conferred ‘‘grandfather’’ 
rights upon operators that were performing bona fide operations prior 
to June 1, 1935. If such an operator could prove that he actually was in 
operation, that was the end of it. The Commission and no one else could 
deprive him of authority to continue the operations which he had then 
conducted. 

There is a second group which has come to be known as the interim 
operator, meaning an individual who commenced operation after June 1, 
1935 and hence was without ‘‘grandfather’’ rights, but prior to October 
15, 1935 and was given so-called interim rights. That is to say, he was 
authorized to continue his operation until the Commission passed upon 
his application and either granted or denied it. 

Then there was a third classification, so-called new operators, those 
commencing their operations after October 15, 1935. As to those the 
law provided that no new operation should be commenced until the Com- 
mission had granted authority. 

Immediately in the administration of those provisions the Commis- 
sion was confronted with this dilemma to which I have referred. It was 
also confronted with the almost impossible task of passing upon more 


_, *Extemporaneous remarks at Ninth Annual Meeting of Association of Prac- 
foners Before the Interstate Commerce Commission, Pittsburgh, Pa., October 6, 
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than eighty thousand applications which were submitted on or about 
February 12, 1936. I think I have observed in the decisions of the 
Joint Boards and the Commission precisely what might have been ex- 
pected from a practical body such as the Commission. I think at the 
outset, and presented with the tremendous volume of work, there was a 
noticeable tendency to be somewhat liberal. I think, now that the great 
bulk of the grandfather applications have been decided, there is begin- 
ning to be a noticeable tendency to tighten up. I think that the Commis- 
sion has done exactly what I would have done or what any other prac- 
tical individual would have done if confronted with the same task. 

The common carriers are now fairly well regulated as to rates. That 
has been a step that has only recently begun to develop noticeably. 
Obviously it was necessary to clarify and settle the operating rights be- 
fore very much could be done about rates. 

I may say also, before I leave the subject of operating rights, that as 
I understand it something more than eighty thousand applications have 
been submitted, including interim and new applications, and that all 
but about twenty-five hundred or thereabouts of the ‘‘grandfather’’ ap- 
plications have already been disposed of, many by the so-called modified 
procedure or informal hearing. I think that is a remarkable job and 
much credit is due to the Commission, to Division 5, and to Mr. Roberts, 
the chief of the Section of Certificates. 

One rather interesting aspect of the operating authority has been 
the clear—I shouldn’t say ‘‘clear’’ because it isn’t entirely clear to some 
of us—but at least the difference in the language governing the type of 
proof necessary to support a common carrier certificate on the one hand 
and a contract carrier permit on the other. The statute says that a con- 
tract permit may be issued upon the showing that the granting thereof 
would be consistent with the public interest. A common carrier certi- 
ficate may be granted under the statute only upon proof of public con- 
venience and necessity. Obviously the two phrases aren’t the same, but 
there has been a great deal of discussion and argument as to just what 
the difference is. I shall not comment upon that except to say that the 
Commission generally has done what I think was contemplated by the 
statute and has made it a little bit easier for a contract carrier to ac- 
quire operating authority than it is for a common carrier to acquire 
similar authority. 

That has had one rather interesting and perhaps unfortunate conse- 
quence in this, that some carriers, realizing that it was easier to get 
contract authority than common carrier authority, have applied for au- 
thority as contract carriers, and in some cases have been granted contract 
permits when, as a matter of fact, it is my opinion that they were and are 
common carriers. I think that the Commission realizes that difficulty 
and I don’t say that it has a very noticeable trend. I say that I think 
there have been some exceptional cases where that has occurred. There 
is a great trend toward the contract carrier form of authority if the ap- 
plicant thinks he can get it and he has been fairly successful in getting 
it in some cases. 
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So much for the operating authority. I don’t think I want to take 
any more of your time on that. I doubt if I have told you anything as 
it is. 

The question of rates, as I said before, has now come into consider- 
able prominence. The Commission has instituted a number of investiga- 
tions in different parts of the United States, and has sought in those 
proceedings to prescribe some uniform rates. Those proceedings gener- 
ally have been preceded by conferences among the carriers themselves, in 
which frequently the district directors or other representatives of the 
Commission participate. There was a good deal of progress made at 
those conferences. It might not appear so at first, but when you realize 
that here were hundreds of operators with each having his pet commodity 
and his pet account and his pet route, when you realize that anything 
whatever in the way of uniformity was brought out of those conferences, 
you can be sure that they were constructive. There is still, of course, a 
great deal to be done. The surface has barely been scratched, but the 
Commission is on its way, and most of the larger responsible operators 
are working with the Commission. They have appreciated the financial 
difficulties into which the industry has fallen in recent months, not to 
say years, and they are cooperating with the Commission and minimum 
rate orders are being prescribed, some of them are being modified of 
course, as time goes on and the facts may justify. The Commission is 
taking hold of the rate situation and I think it is accomplishing some 
very effective results with the cooperation of the industry. 

The Commission has also tightened up considerably on its enforce- 
ment. There were a number of cases decided by Division Five, eight or 
ten months or a year ago, where it clearly appears that the applicant had 
violated the law with full knowledge that he was doing so, forced by com- 
petition, as he said, in many cases. That is to say he would be in oper- 
ation perhaps prior to June 1, between certain points and over certain 
routes, and he would have ‘‘grandfather’’ rights. Then he would have 
started certain auxiliary operations during the interim period and as 
to those, he was also within his rights in continuing them until the Com- 
mission denied the authority sought. Frequently, some operators, par- 
ticularly in the contract carrier field, would not stop there, but they 
would go beyond and start an entirely new operation after October 1, 
which was clearly in contravention of the act. Some of them were not 
filed and in some cases it was clearly established by competent proof 
that the applicant not only started those operations after October 15, but 
that he did so in the face of advice from his attorney or advice from 
a Commission representative that he was violating the law. 

In some of the earlier cases the Commission condoned that, inferring 
that we are here dealing with a new act that has very complicated pro- 
visions and the individuals against whom it runs are often, particularly 
in connection with the contract carriers, individuals who have had no 
considerable amount of experience with such legislation. Some of them 
thought it was simply another NRA and so expressed themselves. In 
any event, the Commission in some of the earlier cases condoned those 
clear-cut violations and not without some justification. 
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More recently they have said that the time has come to call a halt 
with that type of decision. The Commission has put those operators on 
notice that from here on any deliberate and wilful violation of those 
provisions of the Act will be prosecuted and, moreover, that no operating 
rights can be acquired under such circumstances. There is that same 
tightening up tendency which I have previously referred to. 

I don’t think I want to say very much more except to point out that 
in addition to making remarkable progress in connection with operating 
rights and in connection with rates, the Commission has also prescribed 
maximum hours of service for motor carrier employees, prescribed tariff 
rules and undertaken investigation into sizes and weights, and done 
literally hundreds of other things of that type which naturally go along 
with an attempt at regulating a transportation agency. 

I might say this about something which happened only last week, and 
because this part of the Act has come perhaps more forcibly to my 
attention than some of the others. You are all aware of the fact that in 
Section 213, which governs the acquisition of motor carriers, there is a 
proviso which, stated briefly, makes it more difficult for a railroad or a 
railroad-owned subsidiary to acquire another motor carrier. That pro- 
viso was construed by Division 5 in the so-called Barker case in such a 
way as to virtually prohibit a railroad from operating motor carriers or 
motor vehicles except between points served by the railroad itself. Right 
or wrong, that is what they did. 

Obviously most railroad lawyers would say they thought that was a 
too rigid restriction and perhaps most truck lawyers would say that is 
what they should have done. The subject isn’t entirely settled, although 
it had an interesting reiteration in the so-called Union Transfer case 
which was just decided last week. In that proceeding the Union Pacific, 
Northwestern and Burlington combined and sought authority to acquire 
the Union Transfer Company, which was a well established and rather 
large trucking organization operating in the Middle West. That appli- 
cation was denied, predicated in part upon the so-called Barker doctrine 
to which I have previously referred. The majority opinion makes it 
clear that they are not admitting that they lack the power to approve 
such a transaction, but the instant case simply, in their opinion, does 
not present facts to justify it. 

That whole principle, which is of considerable interest to both rail- 
roads and truckers because it affects their competition among themselves 
as well as between railroads, is still before the Commission in the so- 
called Alko case, which has been submitted but which has not yet heen 
decided. We don’t know whether the entire Commission will confirm 
the Barker doctrine as announced by Division 5 or whether it will modify 
It. 


I think that is all I can offer this assembly, Mr. Chairman. 





Practice Before Regulatory Bodies of States 
and the Federal Government 
By Laymen 


Report of Special Committee and Action Taken By Association * 
Motion To ADVANCE CONSIDERATION OF COMMITTEE’S REPORT 


Mr. Hart: I have a very urgent request which I wan‘ to state to 
the Chair at this time, if you will permit me to do so. 

I want to suggest that the Chair advance the order of business and 
take up at this time the report of the Special Committee on Admission to 
Practice, listed as Item 8 for tomorrow morning. 

In support of that request I should like to say, Mr. President, that 
at the meeting of the so-called Class B practitioners after the noon ad- 
journment it developed that many of those practitioners will be obliged 
to leave here tonight. In fact, some of us would have left today had it 
not been that we wanted to hear Mr. Aitchison. We feel that this matter 
is of such vital importance to these so-called Class B practitioners that 
the matter should be advanced on the calendar and considered this after- 
noon. 

I want to make that as a very urgent request on behalf of that 
group. 

PRESIDENT Driscotu: Is that a motion? 

Mr. Hart: I will put it in the form of a motion if you think that 
it is necessary. 

Mr. SHeEFrFre: I second the motion. 

PRESIDENT DriscoLtu: We will put that question to the entire as- 
sembly. After all, we want to accommodate the majority. Those in 
favor of departing from the order by substituting Item 8 on the program 
to come up Friday for the next order of business will please say ‘‘aye,’’ 
those opposed ‘‘no.’’ 

The motion was carried. 

PRESIDENT Driscoua: The next order of business then will be the 
report of the Special Committee on Bills to Make Unlawful the Practice 
s Law Before the I. C. C. by Others than Duly Licensed Attorneys at 

aw. . 

Mr. Bauman: Mr. President and Fellow Members: I want to read 
the title of the report of the Committee as shown on page 33 of the 
program. That is the report of the Committee on Practice before Regu- 
latory Bodies of States and the Federal Government. 

I have a resolution that has been distributed to the Class B members 
and in order that my remarks may be more intelligent to the Class A 


* Because of the importance to non-lawyer Practitioners of proposals which 
would limit or forbid their appearing before regulatory bodies of the States and the 
Federal Government, the report of the Association’s Special Committee, and the 
action taken thereon by the members at the Ninth Annual Meeting, at Pittsburgh, 
Pa., October 6, 1938, are herein reported in full. 
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members I would like to distribute copies of this amended resolution. 
(Copies were distributed reading as follows) : 


AMENDED RESOLUTION PrRoposEeD By COMMITTEE 


WHEREAS, There are bills being introduced in the legislatures of the 
various states to prevent and make unlawful within the confines of said states 
practice before departments, bureaus and commissions, including the Interstate 
Commerce Commission by those other than duly licensed attorneys at law; and 

WHEREAS, The Interstate Commerce Commission in its rules of practice 
has prescribed standards for admission to practice; and admission to practice 
is dependent ee proof of necessary legal and technical qualifications subject 
to the approval of said Commission; An a 

WHEREAS, The Association of Practitioners before the Interstate Com- 
merce Commission has been created for the purpose of promoting the proper 
administration of the Interstate Commerce Act and related acts; to uphold the 
honor of practice before the Interstate Commerce Commission and to encourage 
cordial intercourse among the practitioners; 

E IT RESOLVED, That the Association of Practitioners on behalf of its 
entire membership oppose the passage of all legislation which would limit the 
right of any practitioner to appear before the Interstate Commerce Commission 
= any — thereof, including joint boards, set up by authority of the Motor 

rrier Act. 


The Report of the Special Committee on Practice Before Regulatory 
Bodies of States and the Federal Government and the Substitute Pro- 
posal of Executive Committee follows: 


ORIGINAL REPORT OF THE SPECIAL COMMITTEE ON Practice BEFORE 
REGULATORY Bopiges oF STATES AND THE FEDERAL GOVERNMENT 


The Special Committee on Practice before Regulatory Bodies of 
States and the Federal Government requests that the Executive Com- 
mittee approve the following resolution for consideration by the member- 


ship upon the floor of the Ninth Annual Meeting at Pittsburgh, Pennsyl- 
vania : 


“Wuereas, there are bills being introduced in the legislatures of the various 
states to prevent and make unlawful within the confines of said states, the 
ractice of law before departments, bureaus and commissions, including the 
eye Commerce Commission, by those other than duly licensed attorneys at 
aw; an 

Wuereas, the Interstate Commerce Commission in its Rules of Practice has 
prescribed standards for admission to practice; and admission to practice is 
dependent upon proof of necessary legal and technical qualifications, subject to 
the approval of said Commission; and 

Wuenreas, the Association of Practitioners before the Interstate Commerce 
Commission has been created for the purpose of promoting the proper admin- 
istration of the Interstate Commerce Act and related Acts; to uphold the 
honor of practice before the Interstate Commerce Commission, and to encourage 
cordial intercourse among the practitioners; 

Be It Resolved, that the Association of Practitioners, on behalf of its 
entire membership, oppose the passage of all legislation as being inimicable 
to the best interests of the Association and to the proper administration of the 
Interstate Commerce Act and related Acts.” 

Respectfully submitted, 
CHARLEs E. BELL, 
Eumer A. Smita, 
W. E. Rosenpavum, 


Miuton P. Bauman, Chairman. 
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STATEMENT OF CHAIRMAN OF COMMITTEE 


Mr. Bauman: I should like to direct my remarks first to the report 
of the Special Committee on Practice before Regulatory Bodies of State 
and Federal Government as set forth on page 33 of the program and to 
say that there are two and possibly three corrections which the Commit- 
tee would like to make. 

The first of these is in the preamble, the second line, to strike the 
word ‘‘the’’ at the end of the line, and on the third line to strike the 
words ‘‘of law’’ directly after the word ‘‘practice.’’ Also in the reso- 
lution at the end, to strike the words ‘‘related Acts’’ and substitute 
‘‘any or all Acts relating to transportation.”’ 

The Committee’s resolution and report is practically identical in lan- 
guage and wholly identical in purpose with a similar resolution which 
was introduced at the St. Louis meeting last year and which was ruled 
out of order by the then presiding officer because it had not been refer- 
red to a committee. The purpose behind the resolution and the intent 
in our plea that the Association adopt the report and approve the reso- 
lution is somewhat similar and certainly is related to the activities which 
resulted in this organization adopting a resolution to oppose all federal 
legislation which sought to prohibit practice before regulatory bodies 
by others than lawyers. 

As a practical matter, it is the belief—and I think I speak for all 
of the Class B practitioners—that an effort is being made by certain 
groups, certain organizations, to accomplish through the back door what 
they fail to secure through the front door. I think that even though 
there is a bill pending, HR9635, in the Congress, seeking to prohibit prac- 
tice before federal tribunals, the emphasis now is to accomplish the same 
result through various flank attacks. Of these I think one is the legis- 
lative method, as a result of which bills are being introduced in the 
various legislatures seeking to accomplish the purpose, which is to pro- 
hibit non-lawyers from practicing. 

A second method is that such as has been accomplished in Ohio and 
Pennsylvania, where the regulatory tribunals have denied non-lawyers 
from filing appearances with them. 

The third is that such as is embodied in the opinion of Judge 
O’Malley in, I believe a Cireuit Court in Missouri, in which possibly the 
extreme—I hope it is the extreme—position has been taken that the 
Interstate Commerce Commission has no authority to set up a bar or to 
indicate the character of the parties or counsel that may appear before 
it. 

This resolution and report is not directed to either the activities of 
either the Ohio or Pennsylvania Commission, to the opinion of Judge 
O’Malley, to a proceeding such as that which was involved in Cleveland 
in the so-called Hanley case, but directly to the question of any legis- 
lation which may be introduced in the various legislatures of the several 
states. I am hopeful that the discussions here with respect to this report 
and resolution will also be confined to the issue which we have presented 
to you, namely the question of legislation. 
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The Committee report was submitted to the Executive Committee 
yesterday and failed of recommendation. What I have distributed to you 
is the substitute proposal of the Executive Committee. 

The Executive Committee has had occasion during the past five or 
six years to pass upon the question of whether or not this Association 
should or could participate in any activity other than that wholly fed- 
eral in character. Prior to the addition to the Interstate Commerce 
Act, by virtue of which the Commission has set up joint boards often 
consisting of state boards or members thereof, it has followed that prac- 
titioners before this Commission often appear before these state boards 
either in the dual capacity of counsel in intrastate and interstate pro- 
ceedings or as counsel in interstate proceedings but before a member of 
the state board acting as an agency of the Interstate Commerce Com- 
mission. 

I should like to feel that the motive behind the activities of organi- 
zations such as the Federal Bar of New Jersey, New York and Connecti- 
eut are wholly altruistic and have as their purpose and principal pur- 
pose the uplifting of procedure and practice before the commissions, but 
as far as I have been able to ascertain reputable lawyers certainly do not 
flock to obtain membership in organizations of that character. Further, 
may I say, with all due respect, that so far as I have been able to 
ascertain, those organizations are of a character that justify their ex- 
istence primarily because they consist of lawyers who have been unable 
to obtain practice and have diverted their energies to working for other 
lawyers in the hope that they can secure more business for them. 

We have been, I think, within our membership in this organization, 
until recently at least, pretty free of criticism of Class B members for 
reasons other than those, which I think are proper, as to their ability 
to fulfill the duties that they seek to perform before the Interstate Com- 
merce Commission. I think that is a constructive criticism. I think 
that the Commission is to be credited in its recent move in requiring 
written examinations with a wholly constructive purpose, and that it has 
answered the criticisms of those who have accused the Commission of 
allowing men to appear before it who have no knowledge of law what- 
soever or of the Act or of procedure or of how to be an advocate. I think 
the Commission has effectively answered that. 

But so far as this organization is concerned, I want to go one step 
further. It seems to me that there aren’t any Class A and Class B 
practitioners once we have been admitted. We are all practitioners 
before the Interstate Commerce Commission. Our standards have been 
passed upon by the Commission. Our ability has been passed upon by 
the Commission and we have been admitted to practice. It seems to me 
that we must start from there. I wouldn’t want to see the discussion as 
to this resolution degenerate into any accusations or measurements of 
the relative ability of the Class A and Class B practitioners. I don’t 
think it is necessary, as I said before, to discuss cases such as the 
Hanley case. If we did discuss it I would take the position that quite 


sooty the Class B practitioners here would not have supported Mr. 
anley. 
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I want to say further that it appears to me—and I am now address- 
ing my remarks to the Class A practitioners—that if they will state 
their true reasons, as Mr. Commissioner Aitchison has just suggested, 
why they should not uphold the Class B practitioners in these attacks 
upon their right to practice they cannot approve anything but the Com- 
mittee resolution. 

The Committee resolution differs from the substitute proposal of 
the Executive Committee principally in language. Unfortunately, as I 
see it, the language in the substitute proposal represents the great 
ability of our Class A friends to say something in words which mean 
very little. The fundamental difference between the two reports is to be 
found in the resolution. The resolution of the Committee reads that we 
shall oppose all legislation inimical to the best interests of the Associa- 
tion and to the proper administration of the Interstate Commerce Act 
and any or all Acts relating to transportation. 

I want to direct your attention to the resolution in the substitute 
proposal. It reads, ‘‘That the Association of Practitioners on behalf of 
its entire membership oppose the passage of all legislation which would 
limit the right of any practitioner to appear before the Interstate Com- 
merce Commission or any agency thereof, including joint boards, set up 
by authority of the Motor Carrier Act.’’ 

It is inconceivable to me that any one in any legislature in the 
United States would introduce a bill which would mention the Inter- 
state Commerce Act or the Motor Carrier Act, or any part of the Inter- 
state Commerce Act at least. What those bills do is seek to prohibit any 
one but lawyers from appearing before any governmental body. They 
seek to prohibit anything that could be construed as the practice of law, 
and that has been interpreted to include the interpretation of a tariff. 
It would not necessarily require an appearance before any regulatory 
body. Any man who would hold himself out to advise a shipper—it is 
generally a shipper whom the Class B practitioner represents, although 
not always—what the lawful rate may be between two given points on a 
given commodity on a given day or whether or not he has a case under 
Section 1 of the Act or Section 3, is practicing an act which is prohibited 
by the character of the legislation which the proponents of those who are 
seeking to prevent non-lawyers from practicing are advocating today. 

As I say, the substitute proposal, as I see it, would never require the 
officers of this organization to take any action whatsoever, because at no 
time would the legislation under consideration directly refer to the 
Interstate Commerce Commission or any agency thereof, including joint 
boards set up by the authority of the Motor Carrier Act. 

Let us get down to fundamentals. We know what is being sought. 
We know the purpose of it. I am rather shocked to know that a promi- 
nent member of our own organization was willing to stoop to criticism 
of the Class B practitioners,—‘‘so-called practitioners,’’ he said, using 
the word ‘‘euphonious.’’ This is one of the reasons why the Class B 
practitioners are as alarmed as they are and why they are appealing to 
their Class A brethren to support them at the present moment. I shall 
read to you from an address made by a very prominent member of our 
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own Association.* I think he is a member of the Association. At least 
he is a prominent attorney practicing before the Commission. He was 
addressing the Bar Association of one of the states on August 19, 1938, 
which is very recent. 





“There is one other very important thing that the Bar can do to improve 
the procedure before administrative agencies, and that is to appear and present 
cases before such agencies. Until very recent years most of the cases before 
these various agencies have been presented by what are euphoniously termed 
‘Practitioners, who are not lawyers in any real sense of the word. In fact, they 
claim to be expert in almost everything save the law. There are three reasons 
why lawyers should undertake presentation before these agencies, the first being 
that since many of the members of the administrative boards are not themselves 
lawyers they are more in need of the aid of trained lawyers than are the courts, 
which are, of course, presided over by lawyers. In the second place, the citizen, 
whose rights are involved, needs the services of a lawyer before these agencies 
in order to have his case properly presented and his rights preserved. In this 
connection, it is to be remembered that in practically all cases, if there be appeal 
to the courts, it is made on the record before the administrative agency and 
therefore that record should be properly made. Again most of the acts provide 
that no objection to the order of the administrative board or agency shall be 
considered by the court unless such objection shall have been urged before such 
board or agency. It is absolutely necessary, therefore, if there is to be any court 
review, that the case be presented from the beginning by counsel who know how 


to make up the record and how to raise all the points that are to be raised or 
reviewed.” 


And now, to us, here comes the meat of it. 


“There is still another strong reason why lawyers should engage in this 
practice, and that is that not only does the administrative agency need their 
aid and the clients need their protection, but the lawyer needs the practice, and 
this is rapidly becoming the largest field of practice that is open to the lawyer.” 


I am inclined to agree with the speaker who made these remarks that 
this is rapidly becoming the largest field of practice that is open to the 
lawyer, but I can’t conceive—it is beyond my comprehension why they 
should fear the non-lawyer participating in the field. If they have the 
ability, if they are in a better position to advise their clients and the 
Commission as to whether or not they have a case under Section 1 of 
the Act than the non-lawyer, truth will prevail and in the long run the 
Class B practitioner will be eliminated automatically from the field. He 
must have ability to survive. He starts off with a handicap, according to 
the statement of our Class A friends. So I don’t see why it is necessary 
for the lawyer to be alarmed as to the competition of the Class B prac- 
titioner, or furthermore, why our railroad lawyer friends shouldn’t wel- 
come the opportunity of having as an adversary the unqualified and in- 
competent Class B practitioner. 

I don’t see what the purpose of all this agitation is unless it is to 
monopolize the field. I hope that isn’t it. I certainly hope that within 
this organization no one would vote in a direction that would result in 
such monopoly. 

*The reference is to “Federal Administrative Law—How May Provision Be 
Made For Protection of Individual Rights of Liberty and Property,” By J. 
Van Dyke Norman; Address delivered at the Annual Meeting of the West Virginia 
Bar Association, White Sulphur Springs, August 19, 1938. 
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I have looked over our constitution and I see absolutely nothing in 
it which would prevent this Association from adopting the resolution of 
our Committee. When it comes to the practical mechanics of carrying 
out what the resolution is intended to accomplish let me say that I can’t 
conceive of any legislation which may be introduced in any state which 
wouldn’t first have the active opposition of the practitioners within that 
state. I cannot conceive at any time where the National Association 
would be required to take the lead or to spend any substantial amount of 
money in opposing legislation. I don’t believe that the Class B practi- 
tioners would expect it. 

For our purpose, the justification for our existence is as stated in 
our constitution, that we have been created for the purpose of promoting 
the proper administration of the Interstate Commerce Act and related 
Acts, to uphold the honor of practice before the Interstate Commerce 
Commission, and to encourage cordial intercourse among the practi- 
tioners. It seems to me that you would adopt the Committee report. 

I will move the adoption of the Committee report as amended. 

I thank you. (Applause) 

PRESIDENT Drisco.t.L: I will ask first if there is a second to that 
resolution. 

Mr. SHEFFE: I will second the adoption of the resolution as amended. 

PRESIDENT DriscoL.: At this time I recognize Mr. Miller, Chairman 
of the Executive Committee, to explain the action taken by the Execu- 
tive Committee. 


AcTION OF ExEcuTIVE CoMMITTEE ON ReEporT OF SPECIAL COMMITTEE 


Mr. Miter: Mr. Chairman and Gentlemen: I am speaking now for 
the Executive Committee and I am going to confine my remarks entirely 
to what the Executive Committee did and to try to explain to you if I 
can why they took the action which was taken. 

The resolution which is contained in the report of the Committee 
was the subject yesterday of very long and careful consideration by the 
Executive Committee. After all of that consideration the Executive 
Committee adopted the preamble and the resolution which is contained in 
the mimeographed sheet which has been furnished to the members. 

The Committee of which Mr. Bauman is Chairman has accepted, as 
I understand it, the change made by the Executive Committee in the 
first preamble. The Committee has not, however, accepted the change 
made by the Executive Committee in the resolution. 

The resolution of the Executive Committee reads in this way, and I 
direct your particular attention to its language. ‘‘Br It Resoivep, That 
the Association of Practitioners on behalf of its entire membership oppose 
the passage of all legislation which would limit the right of any prac- 
titioner to appear before the Interstate Commerce Commission or any 
agency thereof, including joint boards, set up by authority of the Motor 
Carrier Act.’’ 

Without going into any detail and to confine myself strictly to the 
action of the Committee, I should like to call the attention of the mem- 
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bers to the provision in the constitution which sets forth the object for 
which this Association was formed. That reads this way. ‘‘To promote 
the proper administration of the Interstate Commerce Act and related 
Acts, to uphold the honor of practice before the Interstate Commerce 
Commission, and to encourage cordial intercourse among the practi- 
tioners.’’ 

It was the view, at least of the majority of the Executive Committee, 
that the resolution which the Executive Committee substituted for the 
one which the Committee proposed is as far as the Association has the 
power to go under its constitution. In other words, the Executive Com- 
mittee approved the opposition by this Association of any legislation 
which would limit the right of any practitioner to appear before the 
Interstate Commerce Commission or joint boards or any agency which 
may be said to be acting for the Interstate Commerce Commission. 

The Executive Committee, however, felt that this Association did not 
have the power to do it and it was not within the purposes of the Asso- 
ciation to oppose legislation which would prohibit anyone, lawyer or non- 
lawyer, from appearing before administrative tribunals other than the 
Interstate Commerce Commission. We are dealing solely with practice 
before the Interstate Commerce Commission and not with practice be- 
fore the state commissions or before any other administrative tribunals. 

That, gentlemen, is the reason the Executive Committee made the 
change in the resolution and it is without any regard whatever to any 
merits of the question on one side or the other. The Committee simply 
felt that the Association would be going beyond its purposes and its 
power if it went so far as the Committee has proposed and we limited it 
to what we construed to be the objects and the powers of the Association. 

Thank you very much. 


DEBATE AND ACTION ON COMMITTEE’S REPORT 


Mr. Krever: I want to say a word with regard to this subject. I 
had no intention of speaking on it at all but it seems to me that the Class 
A practitioners are under a little bit of a cloud after having listened to 
what our Mr. Bauman has had to say. ; 

_ I don’t think that the Class A practitioners have attempted at any 
time to limit the activities of duly qualified practitioners in connection 
with practice before the Commission. Certainly at no meeting of the 
Association have I ever seen any evidence of that kind. 

Reference has been made to a talk made before a certain meeting by 
what was referred to as a Class A practitioner. It is my understanding 
that that gentleman is not a member of our organization. He hap- 
pens to be a lawyer but he is not a Class A practitioner because he 
doesn’t belong to the Association. 

I think the Class A practitioners recognize the work of the Class B 
practitioners and I, as perhaps a rather inferior Class A practitioner, 
want to say right here and now that I think there are a lot of Class B 
practitioners that are a lot better able to present cases before the Inter- 
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sate Commerce Commission than a lot of lawyers I know. (Applause) 
I say that in all frankness. 

There is developing here in our organization a sort of split between 
Class A and Class B practitioners which I think would be highly un- 
fortunate. I think perhaps the Class A practitioners are rather under 
a cloud. I don’t think any of them want to restrict the activities of the 
Class B practitioners that are qualified. I say to you gentlemen that 
under the rather loose and rather liberal, perhaps, regulations governing 
the admission to practice before the Commission that prevailed for some 
time when the Bar was getting started a good many have been admitted 
to practice whe are not qualified. Mr. Bauman has stated that that situ- 
ation is being corrected by requiring the examination. I think a good 
many of us who are practitioners have not lived up to our obligations in 
that connection. Some have come around and wanted us to sign appli- 
cations and we have signed them without proper investigation. 

I do hope that there isn’t going to be left here any idea that the 
Class A practitioners are trying to be unfair or unfairly limit the activi- 
ties of the Class B practitioners in connection with practice before the 
Interstate Commerce Commission. 

As to the subject of whether or not this falls within the constitution 
of our organization, I am not going to express any views. Frankly, I 
don’t know, but it seems to me that our Executive Committee has con- 
sidered that question. We have got to give due consideration to the 
very careful study it has apparently made of that subject. 

I will tell you one thing. As a Class A practitioner I am for the 
Class B practitioners. I hope we get along in this organization amicably 
and that we don’t have any situation arising which is going to split this 
organization. 

I thank you. (Applause) 

Mr. Bauman: Mr. Keeler, will you accept my word for it that that 
man is a member of this Association and is a Class A member? 

Mr. KEeEver: I have been told that he is not. 

Mr. Bauman: I have just looked it up. 

Mr. Keeuer: I stand corrected then, but if he is a member I don’t 
think that he reflects the view of the great majority of Class A practi- 
tioners. 

Mr. Hatu: May I suggest that the Chairman put the question in 
order that the Class A practitioners may get a quick opportunity to 
remove the cloud that has been cast upon them? 

PRESIDENT Driscouu : It has been regularly moved and seconded that 
the resolution appearing in the program at page 33, as amended by Mr. 
Bauman to include the proper administration of the Interstate Commerce 
Act and any or all Acts relating to transportation, be adopted. 

Is there any further discussion? Are you ready for the question? 

Those favoring the adoption of the resolution just given to you, 
please say ‘‘aye.’’ Those opposed ‘‘no.’’ 

The motion was carried. 





The DePass Case 


In the Cireuit Court of the City of St. Louis, Judge Frank C. O’Mal- 
ley, in the case of Edward DePass v. B. Harris Wool Company, No. 
11516, has held that Mr. DePass was practicing law in the case in which 
he appeared before the Interstate Commerce Commission in a representa- 
tive capacity, and, since he is not a lawyer, he was engaged in the illegal 
practice of the law, and cannot recover for services rendered by him. 
The case has been appealed to the Supreme Court of Missouri, and, it is 
understood, will be argued during the April, 1939, Term of that Court. 

Judge O’Malley, in his opinion, says: 

“* * * The power to define the qualifications of those who may be ad- 
mitted to practice, the method of their admission, and the moral character and 
the learning necessary, are wholly judicial questions, and not legislative in any 
sense. It is not within the constitutional power of any other branch of the 

overnment, Federal or State, to say who may be admitted to practice law. 

he courts, and the courts alone, may do this. * * *” 

Because Judge O’Malley throws down a challenge to the Interstate 
Commerce Commission and to the powers vested in it by the Interstate 
Commerce Act, including the power to prescribe the qualifications of 
those who appear before the Commission, the Executive Committee of 
the Association of Practitioners Before the Interstate Commerce Com- 
mission has authorized the appointment of a committee of counsel to 
assist in the presentation of the case to the Supreme Court of Missouri. 
The personnel of that committee will be announced in the next issue of 
the JOURNAL. 





Admission To Practice Before the I. C. C.* 


Commissioner Aitchison Commends Work of Special Committee on 
Admission to Practice—Presents Statistics of Admissions— 
Discusses Examinations 


I would be very recreant if I did not take this opportunity on behalf 
of the Commission, and particularly on behalf of the Committee on Ad- 
missions to the Commission, as Chairman, again to express most heartily 
our appreciation of the work of the Association’s Committee on Admis- 
sion and sub-committees and most particularly the work of Mr. LaRoe 
himself. Mr. LaRoe has put to this task an almost unbelievable amount 
of time and effort. Those who know Mr. LaRoe’s activities, know that 
_ is a thing which in his life is most precious and that he has the 
east of. 

I have distributed an exhibit which is similar to one presented on 
former oceasions, as a matter of interest to the association. You will see 
that during the last twelve months, minus some twenty-one days yet to 
come, the number of persons admitted and qualified is 1,276, of whom 
1,056 or 82.8 per cent qualified as lawyers and 220 or 17.2 per cent as non- 


* Presented herewith is a complete report of the discussion at the Ninth Annual 
Meeting, at Pittsburgh, Pa., on October 7, 1938, incident to the Report of the 
Association’s Special mittee on Admission to Practice. 
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lawyers. Of the total number who have been admitted to date, 10,152, 
60.5 per cent are lawyers, 39.5 per cent are non-lawyers. But if for 
reasons which have been stated at previous conventions of the Associa- 
tion, we included the initiation period, 75 per cent were Class A lawyer 
members and 25 per cent Class B or non-lawyer members. The percent- 
age of lawyer members to non-lawyer members has been growing even 
if we included the initiation period and confine our attention to the seven 
calendar years before the present calendar year. 

The advent of the Motor Carrier Act seems to have increased the 
number of that markedly and to have also increased the proportion of 
lawyers who sought admission. 


Applicants Admitted As Qualified To Practice Before the 
Interstate Commerce Commission 


Sept. 1, 1929 Year ended October 15 — 


to 
Oct. 15, 1930 1931 1932 1933 1934 1935 1936 1937 1938* Total 
Class “a” (members 








of the bar) 1737 403 258 242 224 259 887 1077 1056 6143 

Class “b” (non- 
lawyers 2546 169 191 163 152 141 197 230 220 4009 
Total 4283 572 449 405 376 400 1084 1307 1276 10152 


Cumulative total end 
of each period— 





Class “a” 1737 2140 2398 2640 2864 3123 4010 5087 6143 
Class “b” 2546 2715 2906 3069 3221 3362 3559 3789 4009 
Total 4283 4855 5304 5709 6085. S485 7569 8876 10152 


Same—in percents: 


For period stated— 1929-30 1931 1932 1933 1934 1935 1936 1937 1938* - 
s 


l 
lass “a” 40.6 70.5 57.5 598 596 647 818 824 828 } 

Class “b” 59.4 295 425 402 404 35.3 182 176 172 395 
For cumulative total— 

Class “a” 6 44.1 452 462 47.1 482 53.0 573 605 

Class “b” 594 559 548 538 529 518 470 42.7 395 
Number admitted 

as qualified, 


October 16, 1930— 
September 26, 1938: 


Number Percent 
Class “a” 4406 75.1 
Class “b” 1463 249 
Total 5869 100.0 





* Ending September 26, 1938. 


EXAMINATIONS OF NoN-LAWYER APPLICANTS 

The most significant thing in connection with the admission of candi- 
dates which has occurred during the previous years is, of course, the 
determination of the Commission that hereafter non-lawyers will be 
admitted only after they have shown by an examination that they pos- 
sess the necessary qualifications with respect to their legal attendance, 
to enable them to appropriately and well represent others and be of 
assistance to the Commission. 
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There have been quite a number of examinations given during the 
last year. The examinations were given only to those persons whom the 
association’s committees have reported upon after the character of the 
study that the Committees have been in the habit of making. 

Some of the applicants have made the grade and others have failed. 
Some of those who have failed have written letters to the Traffic World. 

But no applicant has up to the present time been required to take 
an examination except after this association, by its committees, has 
recommended that he be not admitted. I should say that also a number 
of those who have been unfavorably reported upon by the association, 
when they were advised that it would be necessary for them to seek a 
hearing or else their applications would be considered withdrawn, did 
permit this application to drop. 

Examinations which have been given are comprehensive and we 
think fair. The questions asked the candidates have been reviewed by 
members of your Committee on Admissions, and suggestions made. The 
suggestions were generally in the nature of an approval of the draft. 
I may say for your information that some of the correspondence schools 
have been asking if they might have the questions. We say no. 

If we find any evidence that there has been undue cramming or 
a leakage or an attempt to forestall the test as being a sound, general, 
all-round ‘test by some system of psychic bids, such as the Pennsylvania 
newspapers seem to be able to indulge in with respect to opinions of the 
Supreme Court, we will change the character of the examinations at 
onee. Even if the past questions have leaked out, and there isn’t any 
particular reason that they should not, it will not do the applicant very 
much good. 

We do not expect any particular percentage to be reached by appli- 
eants. We have no deadline. But what we are endeavoring to discover 
by a comprehensive examination is just how breadly a man has qualified 
himself and how deeply he has gone into the subject and how much of it 
has adhered to him. 

While it seems to us perfectly obvious that no matter how well a 
man may be qualified with the technique of any of the half a dozen 
specialties that we have before us, such as rate work, bankruptcy work 
and the like, unless he has a general appreciation of the frame work of 
the act, of its history, unless he is able to recognize some of the great 
eases which the Supreme Court has decided when they are cited to him 
by a title that the Bar knows them by, he is not of very much service 
to us and can’t be of very much service to clients. 

If he has no idea as to what section 15a of the Act is, and thinks that 
Section 500 of the Transportation Act was a plan which was devised for 
the settlement of claims between the government and carriers under 
federal control, it is obvious that he is not in a position to discuss mat- 
ters with the Commission over the bench in the course of an oral argu- 
ment. 

If he does not know what the Arizona Grocery case decided, if he 
has no idea as to the rule of damages which is laid down in the Inter- 
national Coal Mining Co. case—he is given a hint that damages is the 
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question involved there—it seems obvious that he should qualify himself 
further. 


Epucation For Apmission To PRACTICE 


This does tie right in with reports of other committees which will be 
presented this morning. I want to speak on that for one moment, that is 
the Educational Committee, because there is some point to some of the 
criticisms that have been made, that no one has yet undertaken to com- 
prehensively train men for examinations such as we are giving. 

The materials are at hand. They need assembly. They need proper 
orientation, and then any qualified man under proper tutelage will be 
able to qualify himself if he has the stuff in him and is industrious. 

Speaking now in anticipation of the report of the Committee on 
Education, it seems to me that there is greater occasion for the precep- 
torial system in the education of young men for practice before the Com- 
mission than in respect to practice before the courts because there we 
have law schools organized for the purpose of teaching. But there is no 
law school which is organized for training men for practice before the 
administrative agencies. 

It has been a very stimulating address which has just been put out 
by Commissioner Frank of the Securities and Exchange Commission. 
The substance of it is just that there is a complete divorce between the 
teaching staff of the law schools and the courts and that seemingly the 
theoretical has gotten an ascendency in the law schools over the practi- 
eal. Mr. Frank himself comes out saying that he thinks the old pre- 
ceptorial system had some advantages over the present system, so that in 
the organization of our work for the training of these young men, it seems 
to me that we shall have to work toward the association of the student 
with the practitioner who will take the responsibility of guiding him in 
very much the way lawyers were trained commonly forty years ago. 


EXAMINATION OF LAWYER APPLICANTS 


There will perhaps be some criticism because we have not given 
some sort of examination to the lawyer applicants. I don’t know what 
we should examine them on. They have all been examined on the sub- 
jects that we are examining the non-lawyers upon, and upon many more 
subjects. They have not been examined particularly with respect to the 
history of the Interstate Commerce Act. In all other respects they have 
gone through exactly the training which we request our applicants to 
show us. But it seems to me that Mr. Frank has answered that too. 
It is true that an able lawyer might not understand much of the tech- 
nique, but as Mr. Frank says, the point is that the able lawyer once he 
has mastered the dialectic technique in respect of one or two subject 
matters, can in short order become adept in coping with a great variety 
of subject matters. Teach a man the art of using the ‘‘stare decisis’’ 
method of dealing with the so-called law of contracts or trusts and he 
will have little trouble in applying that method to the so-called law of 
corporations, insurance, or what-not. The what-not doubtless means the 
Interstate Commerce Commission practice. 

Those are a few random thoughts for the benefit of the future com- 
mittees of the association. 


ae ee et ee ee le tl lt Cet ae eh Oo O. 


“Ganging Up” on the I. C.C. 


By THomas F. Woop.iock 
(Reprinted from Wall Street Journal of October 24, 1938). 


Not a few signs are visible that indicate something like a ‘‘ganging 
up’’ of forces for the destruction of the oldest and most respected regu- 
latory authority in the United States—the Interstate Commerce Commis- 
sion. These forces are well-distributed, inside and outside of politics. 
Now this writer has been as free-spoken as anyone in criticizing the 
Commission’s performance of its functions and is well aware of its short- 
comings and their causes, both proximate and remote. But he is also 
aware of the nature of those functions and the danger that would attend 
their transfer to the kind of hands into which they would inevitably fall 
if the Commission were abolished or its powers and functions radically 
altered. This is not to deny the possibility of advantage in modifica- 
tions of its technique and its organization—not at all! It is merely to 
say that if private ownership and operation is to continue in this country 
we cannot afford to lodge the regulatory power necessary for such a sys- 
tem in any person or persons who are subject to the vicissitudes of party 
—or of group—political control or influence. 

The enduring value of the Interstate Commerce Commission has 
always been precisely in its isolation from such influences or controls. In 
a country where these forces run riot, the Commission’s fifty years of 
life constitute a virtually unique phenomenon. Never have the dirty 
fingers of politics smeared its record. No one has ever seriously con- 
tended that it was, at most, worse than incompetent—never dishonest. 
Mistakes it has made in plenty, but whenever one uses the word ‘‘incom- 
petent’’ there is always question of relativity. There are tasks which the 
ablest human being is incompetent to perform. The trouble is in the 
nature and the dimensions of the task. The simple truth about the task 
which the Congress of the United States has passed to the Interstate 
Commerce Commission is that it might stagger a commission composed of 
arch-angels. In proof whereof this writer will venture to offer some sta- 
tistics drawn from his own experience during over five years as a mem- 
ber of that body. True, he terminated his service eight years ago, but 
he doubts that the present experience of Commissioners differs much 
from his own. 

The Commissioners then had at their disposal a total of some 277 
working days in each year, omitting Sundays, holidays, etc., the official 
length of the ‘‘day’’ being seven and one-half hours, viz., 9 a. m. to 4:30 
p.m. Of these, a Commissioner would spend on average the equiva- 
lent of at least 77 days ‘‘on the bench”’ listening to arguments—re- 
mainder, say, 200. In the working year there would be a minimum of 40 
all-day ‘‘conferences’’ devoted to routine disposition of cases, petitions, 
etc.—remainder 160 days. On an average there would be probably a 
seore of special conferences; at half a day average this would bring the 
remainder to 150 days. Each Commissioner would in those 150 days 
have to study something like 450 ‘‘rate cases’’ litigated cases, many in- 
volving the reading of voluminous briefs and occasionally references to 
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much more voluminous records—and make up his mind how to vote on 
their disposition. In addition, each Commissioner would have to deal 
with a multiplicity of other matters committed to the particular division 
to which he had been assigned. (This meant in the present writer’s 
experience between 400 and 500 ‘‘finance cases,’’ he being a member of 
Division 4 which dealt with such matters.) And he would have to keep 
*fopen house’’ in his office for a continuous stream of callers when he 
was neither on the bench nor locked up in conferences. All this exclusive 
of those important cases which from time to time took him to ‘‘the road”’ 
for trial—in 150 days of seven and one-half hours each! And the official 
reports of the Commission’s rate-cases alone run to almost 10,000 printed 
pages per annum. 

**Of course,’’ say the advocates of change, ‘‘that’s why we want to 
split up the Commission’s functions and make the job possible of per- 
formance by human beings.’’ This writer would be among the very last 
to say that this could not be done with both advantage and safety. Nor 
is he prepared to say that the suggestions made looking to this end by 
members of the Commission itself are not good. The point that he de- 
sires to emphasize is simply that whatever is proposed to be done in this 
way should be done in such fashion as to preserve the Commission’s 
essential functions from any and all interferences from other governmen- 
tal arms, and the Commissioners themselves from any influences—much 
more coercion from legislative or executive quarters. 

Part of the Commission’s functions are quasi-legislative and part 
are quasi-executive, but the essence of most of its work is quasi-judicial, 
either in form or in substance. Rate-making, for instance, is in form 
legislative but in substance is judicial, for it involves balancing of inter- 
ests. The Commission’s purely executive functions are quite subordinate 
in importance, and could be detached from the rest without great diffi- 
culty. But not the others. And with respect to those others, a good 
motto for us to observe is ‘‘ Hands off the Commission!’’ 





Report of the Secretary and Executive Secretary 


This is the joint report of the Secretary and Executive Secretary 
and covers the details of the work incident to the operation of the Asso- 
ciation’s office. It will be brief inasmuch as the membership is kept in- 
formed currently of the major activities of the Association through the 
medium of the JouRNAL. 

In addition to the work of the Membership Committee a great por- 
tion of the solicitation has fallen upon the President and the Executive 
Secretary, with a gain of about 300 new members since the last report. 
Our membership is now at its peak. However, there were 10,152 persons 
admitted to practice before the Interstate Commerce Commission as of 
September 26, 1938. Of this number 2,025 are members of this Associa- 
tion, or only about 20% of those authorized to appear before the Com- 
mission. 

All that the Association needs is more members to enable it to be- 
come more effective. 
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1,276 persons were admitted to practice during the period October 
16, 1937 to September 26, 1938. With a few exceptions reports were 
made by the Regional Committees of the Association through Mr. Wilbur 
LaRoe, Jr., Chairman of the Special Committee on Admission and the 
Executive Secretary’s office, to the Commission on these applicants. This 
necessarily entailed a vast amount of clerical work and occupied most of 
the time of one person in order to carry out the Association’s commit- 
ment to the Commission in this respect. 

The clerical work incident to the collection of additional funds for 
the Cooley Bust Fund was done in the Association’s office. 

Our JourNAL has grown not only in volume but in its value to the 
membership, as evidenced by the numerous members who have written 
for documents, decisions, rules, etc., of the Commission listed in this 
publication. There has been a decided improvement in the quality of the 
articles carried in the JourNAL during the past year and this effective 
method of reaching the membership will be continued and enlarged upon. 

In addition to ten issues of the I. C. C. Practitioners’ JOURNAL, 
there have been a number of special publications furnished to the mem- 
bers such as: 


A pamphlet containing the Amendments to the Motor Carrier Act. 

A chart showing the set-up of the Interstate Commerce Commission. 

A chart showing procedure in connection with the reorganization of 
railroads. 

A pamphlet containing the Association’s Constitution & By-Laws, 
Canons of Ethics, Informal Opinions of the Ethics Committee, 
ete. 

A Directory of Members. 

A selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the Interstate Commerce 
Commission. 


No document, perhaps, has attracted more favorable attention since 
the organization of the Association, than the Reading List prepared by 
the Committee on Education for Practice, of which Mr. Warren H. Wag- 
ner is Chairman. Each member was furnished with a copy, and we have 
sold 178 copies at 25c apiece. The funds from the sale of this Reading 
List have been deposited in the treasury of the Association and will help 
to defray the expense of printing this pamphlet. This is undoubtedly 
the most comprehensive Reading List on the subject of Transportation, 
Traffic, ete., that has-been published. 

We appreciate the cooperation of the members in the work that is 
being done. Our President and the Chairman of the Executive Com- 
mittee have devoted their time and talents in promoting the interests of 
the Association, and their help is gratefully acknowledged. The Trea- 
surer is making a report of the financial condition of the Association. 
Suffice it to say here that the Association is solvent and has operated 
within its income. 

Respectfully submitted, 
Miuton P. Bauman, Secretary, 
SaraH F. McDonovueu, Executive Secretary. 












Supplemental Report of the Committee 
On Memorials 


Since the publication of the original report of this Committee, 
[September Journa., p. 506], we have been advised of the death of the 
following members: 


MANSFIELD FERRY, a member of the law firm of Mitchell, Taylor, 
Capron & Marsh, 20 Exchange Place, New York City, died on September 
4, 1938, at his home, of a heart attack following a brief illness with 
pleurisy. He was 56 years old. 

Mr. Ferry practiced law since his admission to the New York bar in 
1909. He was active in bar associations and legal societies. He was 
graduated from Yale in 1903 and obtained his law degree, cum laude, 
from Harvard Law School in 1909. 

In recent years Mr. Ferry assisted in many railroad and other cor- 
porate reorganizations, among them the old St. Paul reorganization (as 
distinguished from the present one), the Chicago & Alton reorganiza- 
tion and the Minneapolis & St. Louis receivership and the Savannah & 
Atlanta receivership, in each case as attorney for City Bank Farmers 
Trust Company, corporate trustee. 

Surviving are his widow, a son and a brother. 





Eimer M. Haypen of Tacoma, Washington, was born in 1868 at 
Panora, Iowa. He was educated in country schools and Grinnell College 
in Iowa. In 1890 he moved to Tacoma, Washington, where he engaged 
in newspaper work for two years. After graduating in law, in 1896 he 
became a member of the firm of Hayden, Metzger & Blair. 

Mr. Hayden was a tireless worker in the upbuilding of Tacoma and 
was particularly active in the Narrows bridge project linking Tacoma 
with the peninsula country. He was a member of various civic organiza- 
_ tions, and always displayed a keen interest in the progress of his city. 
One of his outstanding characteristics was the quiet modesty he showed 
about his deeds. 

He died on August 16, 1938, of a heart ailment. He is survived by 
his wife and three sons. 





Harry A. Lairp, Traffic Manager of the Chicago Tribune, died May 


3, 1938, at Evanston, Illinois. He was born August 17, 1883 in Brant- 
ford, Ontario. He is survived by his wife and two sons. 

Primarily a railroad man, and known as one of the best informed 
men in the country on railroad rates, Mr. Laird’s interests covered every 
branch of transportation. His experience ranged from air transport, 
traction problems, and motor trucks to steamships and Diesel engines. 

Virtually all of the editorials on railroad problems and other branch- 
es of the transportation industry for several years have been written for 
the Chicago Tribune by Mr. Laird. His news articles in the financial and 
graphic sections of the paper also attracted wide attention. 
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Cary D. Lanpis, Attorney General of the State of Florida, died 
suddenly at Tallahassee, Florida, May 10, 1938. He was born May 10, 
1873 in Claypool, Indiana. He attended public schools and college in 
Indiana, receiving a law degree from the University of Michigan. Mr. 
Landis practiced law in Huntington, Indiana, going to Florida in 1901. 
Before entering private law practice, he served as Professor in a Florida 
University for two years, after which he re-entered the business world. 
In 1911, he was appointed State Attorney, serving until 1913 when he 
resigned to enter private practice again. In 1931, the Governor of 
Florida appointed him Attorney General of the State. In this capacity 
he represented Florida in more important cases during his service to 
the State than had any of his predecessors in office. One of the major 
eases involved the determination of the legal domicile of the late Colonel 
E. H. R. Green. The arduous work which this case entailed in a large 
measure contributed to his passing. 

A paper in Tallahassee had this to say about Mr. Landis: 


“Let me live in a House 
By the side of the Road 
And be a Friend of Man.” 


“That was the motto of Cary D. Landis and he lived up to it, for he was a 
friend of all mankind. He was loved and respected by all who knew him. He 
made friends and “; them. He was the exemplification of the word gentleman. 
He was courageous, honorable and considerate of his fellow man.” 


After lying in the State Capitol, the body was taken to Indiana for 
burial. Mr. Landis was a charter member of this Association. 





Wru1am McCuen, Traffic Manager for the South Jersey Port Com- 
mission, died at his home, 926 Parry Avenue, Palmyra, New Jersey, on 
August 24, 1938, after a lingering illness. He is survived by his widow 
and three sons. 

Mr. McCuen was born in Philadelphia, February 8, 1873. He was 
widely known as one of the foremost traffic experts of the Atlantic Sea- 
board, his entire adult life having been devoted to this line of work. He 
had been in charge of the Traffic Bureau of the South Jersey Port Dis- 
trict since February 15, 1929, frequently representing the South Jersey 
Port Commission in cases before that body as well as before State Public 
Utilities Commissions and other regulatory authorities. He was a Di- 
rector of the Philadelphia Traffic Club, and Treasurer and Traffic Ad- 
viser of the Camden Industrial Traffic Club. 





JoHN A. McQumuaNn was born in New York City on September 23, 
1892 and died June 27, 1938. He was admitted to the bar of New York 
State in 1916. 

Following the World War, in which he served, Mr. McQuillan 
resumed a general law practice in New York City. In July, 1920, he was 
appointed an Examiner in the Interstate Commerce Commission in Wash- 
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ington, D. C. He resigned from the Commission in July, 1923, and 
returned to New York City to enter the law office of the late Walker 
D. Hines. 

In January, 1927, Mr. McQuillan became associated with the office 
of Hines, Rearick, Dorr & Hammond, which association was continued 
until the time of his death. 

Mr. McQuillan is survived by his widow and four children. 





ELMER R. MinBurn, a member of the Detroit Bar Association, died 
on Wednesday, November 24, 1937. He was born in Patoka, Indiana on 
September 17, 1891, and received his early education in the Hoosier 
State. As a young man, Mr. Milburn migrated to Detroit where he 
commenced the study of law, graduating from the Detroit College of 
Law in 1910, and beginning in active practice in 1911. At the time of 
his death he was senior member of the firm of Milburn & Semmes, in 
the Penobscot Building. 

Mr. Milburn is survived by his widow, a brother, and his father. 


Respectfully submitted, 


CARLETON W. MEYER, 

RautpH R. Dawson, 

W. W. McCousrey, 

Wruuam W. Coun, Jr., 

T. G. DirFerpDIne, 

V. Henry McLean, 

Lee R. Cow.zs, 

E. C. Krrcuine, 

PEARLE P. Cramer, Chairman. 





Admission to Practice Before Administrative 
Agencies 


Non-lawyers practicing before administrative tribunals may think 
they have a number of difficulties to overcome, and they do. However, 
they may find some comfort in the fact that the lawyers also have to 
meet a number of different requirements in order to engage in such 
practice. 

In a report recently submitted to the Bar Association of the District 
of Columbia by its Committee on Administrative Practice it is pointed 
out that admission to the bar of the District of Columbia is only the 
beginning of a series of admission-to-practice applications, investiga- 
tions, endorsements, sponsors, certifications, ete., even including exami- 
nations. The report says: ‘‘If a lawyer chose really to qualify himself 
for general practice in the District, he would have to file fifteen applica- 
tions, obtain ten clerk’s certificates, one personal certification of a Judge, 
submit to six investigations as to character, reputation and standing, 
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take one examination, take thirteen oaths, enter his name on thirteen 
rolls, and be subject to discipline, suspension or disbarment by twenty- 
three or more agencies,—all this after he has filed the required applica- 
tions, passed the required examination, establish his good character and 
standing, been duly admitted to the bar, and been enrolled as an at- 
torney at law by order of the Court.’’ 

The report constitutes the first survey of the requirements for ad- 
mission to practice before administrative tribunals, suspension and dis- 
hbarment, and the decisions and cases on admission and disbarment of 
administrative practitioners. The report, approximately 100 pages in 
length, was said by Mr. Justice Bolitha J. Laws, who was President of 
the Bar Association at the time it was submitted, to be the ‘‘outstand- 
ing achievement of the Bar Association during the past year.’ The 
report has been printed. Mr. Louis G. Caldwell is Chairman of the Com- 
mittee of Administrative Practice. Other members of the Committee are 
Messrs. John J. Darby, Arthur H. Deibert, Clarence A. Miller, and 
George Maurice Morris. 





Cooley Bust Presented To I. C. C. 


Memorial Tablet To First Secretary of Commission Also Presented 


With dignified and impressive ceremonies, the Practitioners pre- 
sented to the Interstate Commerce Commission, on October 25, 1938, a 
bronze bust of Hon. Thomas McIntyre Cooley, the first Chairman of the 
Commission, and a bronze memorial tablet in honor of Hon. Edward A. 
Moseley, the first Secretary of the Commission. 

Mr. Elmer A. Smith, General Attorney, Illinois Central System, and 
past President, The Association of Practitioners Before the Interstate 
Commerce Commission, presided, and introduced the speakers. The mem- 
bers of the Commission were on the bench. Presenting the bust of Judge 
Cooley, Mr. Clarence A. Miller, General Counsel, The American Short 
Line Railroad Association, and President of the Association of Practi- 
tioners Before the Interstate Commerce Commission, delivered an address 
on ‘‘ Judge Cooley and the Interstate Commerce Commission.’’ Hon. 
W. P. Bartel, Secretary of the Interstate Commerce Commission, on be- 
half of the Practitioners, presented the memorial tablet of Hon. Edward 
A. Moseley, and delivered an address on ‘‘Edward A. Moseley, the first 
Secretary of the Interstate Commerce Commission,’’ in which he inter- 
estingly portrayed the dynamic character of Mr. Moseley and his great 
efforts in the humanitarian cause for safety of railroad employees and 
travelers. Commissioner Balthasar H. Meyer, accepting the bust and the 
tablet on behalf of the Commission, delivered an address on ‘‘Judge 
Cooley and the Interstate Commerce Commission.’’ It was the con- 
sensus of opinion that the education of all the participants and the 
audience had been greatly enriched by the addresses delivered. These 
addresses will be published in full in the November JourNAt. 





Training For Careers In Government 


Brookings Institution Study Says American Universities 
May Put Too Much Stress on Special Training 
For Careers In Government 


N a study of public personnel problems which was published by the 

Brookings Institution, the high development of professional services 
within the national government is emphasized, but attention is called 
to the danger that American universities may put too much stress on 
special training for careers in government. The positions paying sub- 
stantial salaries are relatively few compared with the large number of 
university students who may be led to devote years to preparing for 
them. 

The study, of which Dr. Lewis Merriam is the author, analyzes pro- 
posals for a separate administrative career service within the national 
government, and contrasts American conditions with those obtaining in 
Great Britain where such a service has functioned for generations. In 
this country, the greater diversity of university and college curricula, 
as well as the aversion to an administrative ‘‘caste,’’ would make diffi- 
cult the establishing and operation of a similar system. 

The increasing tendency of states and smaller political units to 
establish residence qualifications for employees is discussed, and it is 
stated that this tends to make government service less attractive. The 
employee seeking a career in the public service sometimes finds arbitrary 
geographical obstacles to his progress which do not exist in private 
industry. 

In analyzing social security developments as they relate to govern- 
ment employees, the study points out that the government employee, 
depending on his retirement pension for old-age security, is penalized 
if he leaves the service before retirement age. It is suggested that the 
service would be improved if means could be found for proportionate 
retirement benefits to employees who left the service before the specified 
age 


The study surveys problems of public personnel over a broad field 
from the standpoint of the administrator. It contains arguments for 
and against a single civil service administrator, instead of the present 
three-person commission, and the conclusion is reached that the com- 
mission should be retained. A pamphlet by the same author dealing 
with the proposal to replace the commission was published some months 
ago. 





RFC LOANS TO RAILROADS 


As of August 31, 1938, the RFC had outstanding loans to railroads 
amounting to $409,428,376.68. The RFC loaned railroads $599,857.- 
739.11. The railroads repaid $190,429,362.43. 
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History of Railway Wage Negotiations 

Mr. H. A. Enochs, Chairman, Carriers’ Joint Conference Com- 
mittee, in testimony before the Presidential Emergency Board, reviewed 
the history of railway wage negotiations from 1917 to date. A summary 
of his testimony follows: 

‘*Before our entry into the World War, individual railroads through 
negotiations with their employees had granted them increases in rates 
of pay. Prior to 1917, train and engine service employees had their 
rates of pay fixed by direct negotiations and through mediation and 
arbitration under the provisions of the Newlands Act and the Erdman 
Act. In the case of the nonoperating employees, this had been done by 
individual negotiations conducted by most of the railroads and their 
employees. 

‘*When the United States entered the war the federal government, 
on December 28, 1917, took over the operation and control of the rail- 
roads, and a Director General of Railroads was appointed. Because of 
war conditions and the increased demand for labor in manufacturing 
industries, a shortage in railroad labor began to be felt. A commission 
known as the Lane Commission was appointed to study the railroad 
wage situation. The Lane Commission reported that railroad wages had 
not kept pace with the rising cost of living, and recommended that they 
be increased. 

‘*After this report, the Director General issued what is known as 
General Order No. 27, which fixed the rates of pay of all employees 
making less than $250 a month on the basis of conditions then existing. 
Furthermore, throughout the period of federal railway control, an orga- 
nization known as the Board of Railroad Wages and Working Condi- 
tions, continued the study of these factors, making recommendations to 
the Director General as to wages after hearings had been held, at which 
both the railroads and the employees were represented. As a result of 
these studies, which took into account the changing conditions during 
the War, the Director General issued a number of supplements to the 
original General Order No. 27 which further adjusted the wages of 
various groups of employees. These supplements applied to all railroad 
employees, four of them affecting train and engine service employees, 
and seven of them, with some addenda, applying to nonoperating em- 
ployees. 

‘*With the termination of federal railway control in 1920 through 
the enactment of the Transportation Act, there was established a new 
method and means for the determination of railroad wage scales. This 
Act created the United States Railroad Labor Board, which was em- 
powered to hear and decide disputes with reference to railroad wages 
and working conditions. The first general decision of that Board, known 
as Decision No. 2, became effective May 1, 1920, and increased the rates 
of pay of all railroad employees. Before issuing its decision the Board 
held extensive hearings, at which both the railroads and the employees 
were represented. At that time business was still affected by war-time 
conditions and the cost of living was very high; indeed, the high cost 
of living played an important part in the Board’s decision. 
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‘‘The next general wage decision of the Railroad Labor Board, 
Decision No. 147, became effective on July 1, 1921. After lengthy hear- 
ings and the submission by both parties of exhaustive information as to 
conditions bearing on railroad wages, the Board reduced the wages of all 
railroad employees. By the end of 1920 a business depression had 
started and during the latter part of that year the Class I railways, 
as a whole, were faced with a critical financial situation. The cost of 
living had declined to a great extent, wages in outside industries were 
being reduced, and employees were being laid off in those industries. 
Later, other decisions were issued by the Labor Board, some of them 
requiring wage reductions for various groups of employees. 

**In 1926 the United States Railroad Labor Board was abolished by 
the passage of the Railway Labor Act, which, with certain subsequent 
amendments, is the law effective today. This provides for the settle- 
ment of wage disputes, the machinery of conference, of mediation, of 
optional arbitration and, finally, of the appointment of an Emergency 
Board if there is threatened interruption to the movement of interstate 
commerce. 

‘Under the Railway Labor Act, engine and train service employees, 
in the period 1926-1928, had their rates of pay fixed separately, in 
Eastern, Southeastern, and Western territories, by boards of arbitration 
in five instances, by mediation agreements in three instances, by a Presi- 
dential Emergency Board in one instance, and by negotiation in the 
other case. In the case of nonoperating employees there were 39 arbi- 
trations, I believe, all except one being held before the end of 1929. 
Most, if not all, of these arbitrations, involved rates of pay of a parti- 
cular class of employees on a particular railroad. 

‘**In addition to the rates of pay which were fixed by these arbitra- 
tion awards, there was a great number of cases in which rates of pay 
were established through mediation, as well as a large number of cases 
in which basic wage rates were fixed by negotiation between management 
and men. 

‘*Effective February 1, 1932, as the result of a national agreement 
between managements and men, the employees voluntarily agreed to a 
deduction of 10 per cent from their paychecks. Effective July 1, 1934 
this deduction was reduced to 714 per cent; effective January 1, 1935 
it was reduced to 5 per cent, and on April 1, 1935 the deduction was 
discontinued entirely. On and after April 1, 1935, the men were paid 
in full on the basis of their 1929 wage scales. 

‘Then came the general wage movement of 1937. In mediation pro- 
ceedings, all railroad employees received, in the summer and fall of 
that year, wage increases averaging about 8 per cent. These increases 
were granted in the hope that the then existing upward trend of rail- 
road traffic and earnings would continue. Instead, traffic and revenues 
have fallen sharply and the net earning power of the railroad industry 
has disappeared. 

‘‘On May 12, 1938, the carriers served notice on their employee 
representatives of intention to reduce present rates of pay by 15 per cent. 
Ever since that time our employees have refused to face the facts. We 
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have held national conferences with them to no avail. We have invoked 
the services of the National Mediation Board, again to no avail. We 
have offered to submit the dispute to an Arbitration Board, whose deci- 
sion, by law, is binding. The employees refused arbitration. Instead, 
they took a strike vote. That is why we are here today.’’ 





President Requires Independent Establishments 
To Comply With Civil Service Rules 


President Roosevelt issued an executive order on September 16th, 
requiring a number of independent establishments and agencies to com- 
ply with the provisions of his executive order of June 24, 1938, relating 
to the establishment of Divisions of Personnel Supervision and Manage- 
ment, under the new Civil Service requirements. Among the agencies 
affected by his order of September 16th, are the Civil Aeronautics Au- 
thority, the Interstate Commerce Commission, the Railroad Retirement 
Board and the United States Maritime Commission. 





Changes In House Committee On Interstate 
and Foreign Commerce 


Representative Sadowski, of Michigan, a member of the Committee 
on Interstate and Foreign Commerce of the House of Representatives, 
was defeated in the primaries. Representative O’Brien, of Illinois; 
Eicher, of Iowa; and Pettengill, of Indiana, members of that Committee, 
were not candidates for reelection. 





Commissioner Freer Reappointed To 
Trade Commission 


President Roosevelt has reappointed Federal Trade Commissioner 
Robert E. Freer, of Ohio, for a term of seven years from September 26, 
1938. Commissioner Freer was originally appointed to fill out the un- 
expired term of Commissioner Humphries, who was removed by the 
President, and who died before the ruling of the Supreme Court holding 
the removal to be illegal. The other members of the Federal Trade Com- 
mission unanimously recommended Commissioner Freer’s reappointment. 
He is one of three Republican members of the Commission. For a num- 
ber of years he was an Attorney in the Bureau of Valuation of the Inter- 
state Commerce Commission, and was later a member of the research 
staff of the Federal Coordinator of Transportation. He also served as 
Special Counsel for the Senate Committee on Interstate Commerce. 





Reed Appointed To Railroad Retirement Board 


President Roosevelt has announced the appointment of Mr. M. 
Roland Reed as a member of the Railroad Retirement Board to succeed 
Mr. James A. Dailey, whose term expired August 29, 1938. Mr. Reed 
has assumed his duties on the Board. He has been Superintendent of 
Motive Power, Eastern Division, Pennsylvania Railroad. 





De Groot Appointed Director, I. C. C. 
Bureau of Service 


Examiner King Promoted To Assistant Director 


Mr. E. H. DeGroot, Jr., has been appointed Director of the Bureau 
of Service of the I. C. C. to sueceed Mr. Harvey Boltwood, who died 
recently. Mr. DeGroot was first appointed to the staff of the L C. C. in 
1917 as Chief of the Bureau of Car Service. During that same year he 
was transferred to the U. S. Railroad Administration as Assistant Man- 
ager of the Car Service Division. In 1919 he was appointed Assistant 
Director of Operation. At the close of Federal control he was made 
Assistant Director of the Bureau of Service, which position, except for 
a short time, he has held since that time. To succeed Mr. DeGroot 
the Commission has appointed Mr. Homer C. King as Assistant Director 
of the Bureau of Service. Mr. King came to the Commission in 1922 
as Locomotive Inspector, after several years’ service on the Santa Fe and 
in the United States Army as Locomotive Fireman and Engineer. He 
was admitted to the Bar of the State of Georgia in 1926, and transferred 
to the Bureau of Service as Service Agent in 1931. Since 1935 he has 
been a Special Examiner in the Bureau of Service. 





I. C. C. Announces Promotions In 
Bureau of Safety 


Mr. Thomas C. Hays has retired as Assistant Director of the Bureau 
of Safety of the I. C. C. Mr. Sydney R. White has been appointed As- 
sistant Director to succeed Mr. Hays. Mr. Francis C. MacDonald has 
been appointed Chief of the Section of Safety Appliances to succeed Mr. 
White. Mr. Elmer D. Rinehart has been appointed Chief of the Section 
of Accident Investigation to succeed Mr. MacDonald. 

Mr. White was first appointed to the Commission staff in October, 
1914, as Inspector of Safety Appliances. In November, 1936, he was 
appointed Chief, Section of Safety Appliances, which position he has 
held since that time. Prior to his appointment with the Commission 
Mr. White was employed approximately 13 years in train service by the 
Pennsylvania Railroad Company. In 1920, he was admitted to the bar 
in the state of Tennessee. 
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Mr. MacDonald was first appointed to the Commission staff in May, 
1920, as Inspector of Safety Appliances. In February, 1937, he was 
appointed Inspector, Accident Investigation. In August, 1937, he was 
appointed Chief of Section of Accident Investigation, which position he 
has held since that time. Prior to his appointment with the Commis- 
sion Mr. MacDonald was employed approximately 17 years in engine 
service by the Pennsylvania Railroad Company. 

Mr. Rinehart was first appointed to the Commission staff in August, 
1925, as Inspector, Hours of Service. In August, 1937, he was promoted 
to Inspector, Accident Investigation, which position he has held since 
that time. Prior to his appointment with the Commission Mr. Rinehart 
was employed approximately 21 years in various operating and official 
positions on railroads in the United States, Canal Zone, Costa Rica and 
Ecuador. Mr. Rinehart served about one year as First Lieutenant of 
Infantry during the World War. 





Administrative Expert Appointed As Director 
of Railroad Unemployment Insurance 
HE appointment as Director of Railroad Unemployment Insurance 


of James Gordon Robinson, unemployment insurance expert and con- 
sultant in private and public management, was announced by the Rail- 


road Retirement Board on October Ist. 

Mr. Robinson was chosen for the post from the open competitive 
examination conducted by the United States Civil Service Commission 
for the directorship of Unemployment Insurance. This examination 
established a new mark in open competitive federal civil service examina- 
tions, in that it was the first ever given for as high a position as that 
of a ten thousand-dollar-a year top administrator. 

Mr. Robinson has had a long career of experience as a consultant in 
private management and in public administration, as well as with the 
actual operation of unemployment insurance laws. His most recent 
experience in the latter field was as organizer and executive director of 
the Unemployment Compensation Commission of New Jersey. 

Mr. Robinson was born in Pittsburgh, Pennsylvania, March 27, 1895. 
He studied in the United States and abroad, including a period as King’s 
Scholar, Skerrys College of Belfast, Ireland, and as a student teacher in 
Ireland. He served in the World War as captain and adjutant of in- 
fantry in the British army. Mr. Robinson’s experience includes the 
following high lights: 

Consultant to the State of New Jersey on taxation, local government 
budgets, local government bonds and tax administration. 

Director of several other state and local government studies in- 
cluding reorganization of the City of Louisville, Kentucky ; the finances 
and tax system of the State of Ohio; the financing of education in the 
State of Virginia; reorganization of the State Board of Education and 
the State Highway Department of the State of Connecticut ; preparation 
of the budgetary procedures for small towns in Connecticut; installation 
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of tax collecting and accounting procedures in the City of Waterbury, 
Connecticut, and studies at various times for state or local governments 
in Missouri, Illinois, Texas, Tennessee, California, Colorado, New York 
and Kentucky. 

Mr. Robinson’s experiences as an adviser and administrator in 
government, covers a period of fifteen years. During almost the entire 
period he has been associated with Griffenhagen and Associates, con- 
sultants in public administration and finance. 

Mr. Robinson’s experience in private management includes the 
management of various financial operations for the Canadian Bank of 
Commerce. During this phase of his experience, Mr. Robinson worked 
with the Canadian Northern Railway and the Brotherhood of Locomotive 
Firemen and Enginemen and came in intimate contact with railway 
operations and employment problems. 





CHICAGO NORTH SHORE & MILWAUKEE OPERATION RESUMED 


Judge Wilkerson of the United States District Court for the North- 
ern District of Illinois approved an agreement between the striking 
employees of the Chicago North Shore & Milwaukee Railroad Company 
and the Receivers of the Company, which provides for a three months’ 
truce, and for arbitration if negotiations fail to reach an ultimate agreed 
wage contract. Under the agreement the Amalgamated Association of 
Street, Electric Railway and Motor Coach Employees of America will 
become the sole bargaining agency for the employees. During the first 
two months of the truce, the employees will receive 80 per cent of their 
wages in cash and 20 per cent in Receiver certificates. During the 
third month of the agreement the employees will receive 85 per cent of 
their wages in cash and 15 per cent in Receiver certificates. The Com- 
pany resumed operation on October 6th. Operations had been suspended 
since August 16th, when the employees went on strike against the 15 
per cent wage cut. 





PATENT OFFICE AMENDS RULES OF PRACTICE 


The United States Patent Office has amended its Rules of Practice 
with respect to admission to practice, and appearance of attorneys and 
agents before it in patent and copyright matters. 





Transportation Conference 


The advisory committee of the Transportation Conference met in 
Washington on October 21st, and rendered an Agenda for consideration 
of the Conference on November 21st and 22nd, when the Conference 
will meet again in Washington. 





At the Interstate Commerce Commission 


I. C. C. To Investigate Public Stockyard Companies 


The I. C. C. has ordered an investigation into and concerning the 
status of stockyard companies as common carriers by railroad subject 
to the Interstate Commerce Act, in respect to the transportation services 
performed at the stockyards in connection with the unloading and load- 
ing of carload shipments of livestock transported by railroad in inter- 
state commerce to and from the public yards of the stockyard companies. 
All Class I common carriers by railroad subject to the Interstate Com- 
merce Act, 4 other carriers, and 20 stockyard companies have been made 
respondents. The proceeding is docketed as Ex Parte No. 127—Status 
of Public Stockyard Companies. The proceeding will be assigned for 
hearing at such times and places as the Commission may hereafter direct. 





Louisiana & Arkansas Seeks Modification of 1. C. C. 
Consolidation Plan 


The Louisiana & Arkansas Railway and the Louisiana, Arkansas & 
Texas Railway have asked the I. C. C. to amend its plan of railroad 
consolidation so as to include both carriers in the same system. As the 
plan now stands the Louisiana & Arkansas is assigned to the Rock 


Island-Frisco System, and the Louisiana, Arkansas & Texas is assigned 
to the Illinois Central System. The Commission has deferred action 
on the application of these carriers for a merger until it acts upon the 
request for a change in its consolidation plan. Both carriers are now 
owned by the same stockholders, controlled by the same interests, and 
in many respects are operated as one system, according to the petition. 





Effective Date Of Stoker Order Postponed 


The I. C. C. has postponed until November 15, 1938, the effective 
date of its order issued in Docket No. 24049—Mechanical Stoker Case 
The Commission’s order is now before the United States District Court 
for the Northern District of Ohio for review. 





Bituminous Coal Rates 


The I. C. C. began hearings on October 17, 1938, at the office of the 
Commission in Washington, on the petition of the Class I railroads for 
modification of the findings, report and order of October 19, 1937, in 
Ex Parte No. 115, so as to permit the continuance in effect of the in- 
creased rates on bituminous coal beyond December 31, 1938, the present 
expiration date. The Commission will hear oral argument in the case on 
October 24, 1938, or if the hearing is not then concluded, as soon there- 
after as counsel can be heard. 
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“Red Caps” In Larger Cities Held “Employees” 
Under Railway Labor Act 


Division 3 of the I. C. C., in Ex Parte No. 72 (Sub-1), has held that 
the work defined as that of an employee or subordinate official in the 
orders of the Commission in effect, defining and classifying employees 
and subordinate officials, includes the work of persons whose duties con- 
sist of or include the carrying of passengers’ hand baggage at passenger 
stations in cities of over 100,000 population throughout the United States, 
and who are variously designated by terms such as ‘‘red caps,’’ station 
attendants, station porters, parcel porters, ushers, chief ushers, and cap- 
tains, and brings such persons within the term ‘‘employee’’ as used in 
the Railway Labor Act. 





Cancellation Of Routes Via Short Lines 


The I. C. C. has suspended tariffs filed by publishing agents to 
become effective on October 15, 1938, so far as they provide that rates 
applying from or to junctions with the Cedar Rapids and Iowa City 
Railway, Chicago, Aurora & Elgin Railroad, Chicago North Shore & Mil- 
waukee Railroad, Clinton, Davenport & Muscatine Railway, Minneapolis, 
Northfield and Southern Railway, and Waterloo, Cedar Falls & Northern 
Railway, will not apply on traffic originating at or destined to stations 
beyond these lines when moving via these lines as intermediate carriers. 
The Commission has ordered an investigation of the lawfulness of the 
tariffs involved, in I. & S. Docket No. 4532. The tariffs would have 
cancelled routes via the carriers named. Tariffs cancelling rates via the 
carriers named have been suspended by the Commission, and will be 
investigated in I. & S. Docket No. 4510. Hearings in these dockets have 
not yet been assigned. 





Transfer Services At Piers 


In Docket No. 27510—Weyerhaeuser Timber Company v. Pennsyl- 
vania Railroad Company, the I. C. C. has held that the refusal of the 
rail carriers to perform services incident to the transfer of forest pro- 
ducts and general cargo between steamships and railroad cars at the pier 
of Atlantic Terminals, Inc., in Port Newark, New Jersey, and the ex- 
action of rates to and from Port Newark which do not include the per- 
formance of such transfer services, is not unreasonable, unjustly dis- 
eriminatory or unduly prejudicial, and has dismissed the complaint. 





Express Rates Case 


In Ex Parte No. 126—Ezrpress Rates, 1938, the I. C. C. will hear 
oral argument on December 1, 1938. Briefs are to be filed before Novem- 
ber 21, 1938. 
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Cancellation of Rates and Routes Via Short Lines 


In its Second Supplemental Order in I. & S. Docket No. 4510, the 
I. C. C. has suspended Illinois Terminal Railroad Company’s Supplement 
No. 65 to I. C. C. No. 26, and Supplement No. 49 to I. C. C. No. 132. In 
its First Supplemental Order in I. & 8S. Docket No. 4532, the Commis- 
sion has suspended CB&Q Tariff I. C. C. No. 19226 and Soo Line Tariff 
I. C. C. No. 6778; Jones I. C. C. No. 3150; Kipp’s I. C. C. No. A-2947; 
and Peel’s I. C. C. No. 3048. The suspensions are of those provisions 
which have the effect of cancelling rates and routes via short lines and 
rates to and from short line junctions. The I. C. C. has not yet assigned 
these cases for hearing. 





Des Moines & Central lowa Divisions 


In I. C. C. Docket No. 27928—Des Moines & Central Iowa Railroad 
v. Chicago, Burlington & Quincy Railroad Company, et al., Examiner 
Burton Fuller of the I. C. C. has recommended that the Commission find 
that divisions presently accorded the complainant of interstate joint class 
and commodity rates from and to points on its line in connection with 
defendants be found unreasonable and inequitable. He recommends 
that the Commission find that for the future such divisions will be un- 
reasonable and inequitable to the extent that they are or may be less 
than 33 1/3% of the proportion accruing to the carriers up to the Chi- 


eago, Peoria, Kansas City, St. Louis, Omaha, St. Paul and Minneapolis 
gateways. 





Idaho Thirteenth Section Case 


In Docket No. 28123—Increases in Idaho Rates, Fares and Charges, 
the I. C. C. has instituted a Thirteenth Section investigation, by reason 
of the refusal of the Public Utilities Commission of Idaho to permit the 
earriers to establish intrastate passenger fares and intrastate rail rates 
on the levels prescribed by the I. C. C. in Docket No. 26550 and Ex 
Parte No. 123. No date for the hearing has yet been assigned. 





Trunk Lines Seek Pennsylvania Thirteenth Section Sand Case 


Trunk line carriers operating in Pennsylvania have asked the I. C. C. 
to institute a Thirteenth Section proceeding with respect to intrastate 
rates on industrial sand within Western Pennsylvania, so as to have 
those rates brought up to the interstate level prescribed by the Commis- 
sion in the Industrial Sand Cases, 1930 (188 I. C. C. 90 and 204 I. C. C. 
159). The carriers allege that action of the Pennsylvania Public Utility 
Commission threatens to break down the industrial sand rate structure. 
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I. C. C. Reopens Naval Stores Cases 


The I. C. C. has reopened for further hearings Docket No. 27571— 
Naval Stores from Mississippi to Gulf Ports, and I. & S. Docket No. 
4265—Naval Stores from Mississippi to Gulf Ports. At the reopened 
hearing evidence will be restricted to the interstate transportation of 
naval stores in carloads and truckloads from Columbia, Mississippi, to 
Gulfport, Mississippi, and to New Orleans. Examiner Bardwell rendered 
a proposed report some time ago. 





Bituminous Coal Freight Rate Hearings 


The I. C. C. has held hearings and oral argument on the petition 
filed by the Class I railroads to continue in effect the existing rates on 
bituminous coal. The present rates are effective until December 31, 
1938. Commissioners Thompson, Texas; Cook, Indiana; Wolfe, South 
Carolina; and Murphy, South Dakota, sat with the I. C. C. in the 
hearings. 





Grain Rate Cut Effective 


The I. C. C. announced on October 20th, that it would permit to 
become effective tariffs filed by Eastern trunk lines which reduced re- 
shipping or proportional rates on whole grains from Chicago, Milwaukee, 
Peoria and St. Louis to the Atlantic seaboard ports for export. By rea- 
son of the Commission’s failure to suspend the tariffs, the reduced rates 
became effective October 21st. The new basis on export grain from 
Chicago and Milwaukee is 16 cents to Baltimore or Norfolk, 16144 cents 
to Philadelphia and 17% cents to New York, Albany or Boston. The 
new rates from Peoria are 2 cents higher in each instance and from St. 
Louis 4 cents higher than those from Chicago. The Grand Trunk, 
Canadian National, Canadian Pacific and New Haven are not parties to 
the reduced rates. The application of the new rates and the routing 
east of Chicago are restricted as outlined in Supplement 23 to Agent 
Jones Tariff 245-F. 





Louisiana Intrastate Rates 


The I. C. C. has found that intrastate rates on bagasse, in carloads, 
within Louisiana, and on limestone, in carloads, from Carla to North 
Baton Rouge, Louisiana, required by authority of the State of Louisi- 
ana through the refusal of the Public Service Commission to permit in- 
creases therein corresponding to the increases authorized on interstate 
commerce, have not been shown to cause any undue or unreasonable 
advantage, preference or prejudice as between persons or localities in 
intrastate commerce, on the one hand, and interstate or foreign com- 
merce, on the other, or any undue, unreasonable or unjust discrimination 
against interstate or foreign commerce. The proceeding in Docket 
28065, instituted pursuant to Section 13 of the Interstate Commerce Act, 
has been discontinued. 
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Southern Grain Rates 


Final hearings have been set by the Commission before Examiners 
Mackley and Hall in I. & S. 4208, grain to, from and between southern 
territory, which also embraces a number of other cases. The hearings 
were held at the Baker Hotel, Dallas, Tex., October 26; Jung Hotel, 
New Orleans, November 7; and at Atlanta, Ga., on a date and at a place 
of hearing to be announced at the close of the hearing in New Orleans. 





lowa Passenger Fares and Charges 


The I. C. C. has vacated and set aside its order of June 6, 1938, by 
which it cancelled its order of January 11, 1921, in Docket No. 11761— 
Iowa Passenger Fares and Charges. It was ascertained that the order of 
the Commission was necessary in view of Section 8126 of the Iowa Code, 
which provides maximum fares for the transportation of passengers with- 
in Iowa lower for certain services than the intrastate bases prescribed by 
the Commission. 





Livestock To and From Crandic, lowa 


The I. C. C. has vacated and set aside its order issued in I. & 8. 
Docket No. 4518, relating to livestock to and from Crandic, Iowa, on the 
Cedar Rapids and Iowa City Railway, by reason of the fact that the only 
protestant withdrew its protest and requested discontinuance of the pro- 
ceeding. 





I. C. C. Declines Ilinois Central Cab Signal Discontinuance Request 


The I. C. C. has denied the petition of the Illinois Central Railroad 
Company for an order permitting it to discontinue the use of automatic 
train-stop and two-indication cab signal devices, and to substitute in lieu 
thereof three-indication color-light automatic block signals on the 
wayside. 





Chicago North Shore & Milwaukee R. R. Co. Status 


Examiner Steer of the I. C. C. has recommended that the Commis- 
sion find that the Chicago North Shore & Milwaukee Railroad Company 
is subject to the Railway Labor Act, the Railroad Retirement Act and 
the Carriers Taxing Act. The Commission had earlier held that this 
carrier was not subject to the Railway Labor Act. The Commission 
has not yet acted upon the recommendations of the Examiner. 
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New Haven Requests Leave To File New Reorganization Plan 


The New York, New Haven & Hartford Railroad Company has asked 
the I. C. C. for permission to file a revised plan of reorganization. It is 
stated that the new plan will be filed before January 1, 1939, if permitted. 
The Company has also asked the I. C. C. to reopen the reorganization 
proceedings for the taking of further evidence. 





Iron Ore Mining Companies Stock Pile Allowances 


The I. C. C. has vacated and set aside its order of September 18, 
1935, which postponed the effective date of its order attached to the 
Thirty-First Supplemental Report issued in Ex Parte 104—Part II— 
Terminal Allowances, on August 12, 1935, with respect to iron ore mining 
companies stock pile allowances. The reopening of the proceeding for 
further hearing has also been vacated and set aside. 





Southern Pacific Company’s Ownership of Atlantic Steamship Lines 


The I. C. C. has reopened Docket No. 6606—Southern Pacific Com- 
pany’s Ownership of Atlantic Steamship Lines, and Docket No. 6672— 
Occan Steamship Company of Savannah, for further hearing, in order 


that the Southern Pacific Company and the Ocean Steamship Company 
may show cause, if there be any, why orders entered by the Commission 
authorizing changes in rates on less than statutory notice should not be 
withdrawn and cancelled, in view of the amendment to the Merchant 
Marine Act of 1936 which requires such carriers to establish, not later 
than September 21, 1938, actual rates, fares and charges, and requires 
full statutory notice of 30 days for changes therein. Commissioner 
Meyer and Examiner Hoy will preside at the hearing, which has been 
assigned for October 26, 1938, at the offices of the Commission. 





New England Service Order 


By reason of the emergency existing on account of flood conditions 
in New England, the I. C. C. has issued Service Order No. 64 directing 
that on and after September 21, 1938, and until further order, all com- 
mon carriers by railroad operating within New England, or connecting 
with other railroads operating within that territory, to forward traffic 
having origin or destination in or ordinarily moving through the New 
England States by routes most available to expedite its movement and 
prevent congestion, without regard to the routing designated by shippers 
or by carriers from which the traffic is received, and also without regard 
to the ownership of cars. 





The Regulation of Motor Carriers 


I. C. C. To Give Further Consideration To Regulation Of Maximum 
Hours Of Service Of Motor Carrier Employees 


On July 12, 1938, the I. C. C. issued a report and order in Ex Parte 
MC-2, requiring the observance, on and after October 1, 1938, of rules 
and regulations respecting the hours of service of drivers of motor 
vehicles operated by common and contract carriers subject to its juris- 
diction. So many requests for postponement and reconsideration were 
filed that the Commission decided to postpone the regulations, so far 
as they affect common and contract carriers of property, until December 
31, 1938, and to provide opportunity for further hearing. So far as 
common and contract carriers of passengers are concerned, the Commis- 
sion decided to postpone only that portion of Rule 5 of the regulations 
which requires the keeping of drivers’ logs, and to provide opportunity 
for hearing respecting the need of a log. 

The Commission has set the proceeding down for hearing at Chicago, 
Illinois. The hearing will commence on November 4, 1938, and will con- 
tinue through so much of November as is required. Evidence will be 
taken on the questions, first, whether changes in the rules and regulations 
respecting hours of duty and of driving or operating are required in the 
interest of safety of operation or may be made to meet operating needs 
of the carriers without adverse effect on safety, and, second, whether 
modification of the requirements respecting the driver’s log is necessary 
or desirable. 





Adoption Notices By Motor Carriers Under Temporary Authority 


By an order released October 3rd, the I. C. C. has made effective 
Amendment No. 1 to Special Circular M No. 1, effective September 29, 
1938, requiring motor carriers exercising temporary authority to take 
over the operation of other motor carriers under Section 210a (b) of the 
Act to file adoption notices and to continue the old series of concurrence 
and power of attorney numbers. When finally authorized to perman- 
ently operate the acquired properties these special instructions expire. 
Should permanent authority be refused the old operating motor carrier 
must file appropriate adoption notices. 





1. C. C. Investigation of Sizes and Weights of Motor Trucks 


The I. C. C. has sent questionnaires to the Governors and other 
officials of the various States asking them to submit to it any and all 
available information bearing on its investigation into the need for Fed- 
eral regulation of sizes and weights of motor trucks operating in inter- 
state commerce. The Commission’s investigation, in Ex Parte MC-15, 
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was instituted on its own motion on November 8, 1937. The Commission 
has announced that a series of tentative reports on all phases of the 
survey would be prepared by Assistant Director Charles S. Morgan and 
by H. H. Kelly of the Safety Section, of the Bureau of Motor Carriers. 
It is contemplated that these tentative reports will be released prior to 
the holding of hearings in various parts of the country. Upon completion 
of the investigation the Commission will make a report to Congress. 





Transfer of Rights To Operate As Motor Carrier 


The I. C. C. has promulgated rules and regulations, under the Motor 
Carrier Act, 1935, to govern the transfers of rights to operate as a motor 
carrier in interstate or foreign commerce. 





Transportation of Explosives By Motor Carriers 


The I. C. C. has transmitted to shippers and motor carriers the third 
draft of proposed regulations governing the transportation of explosives 
and other dangerous articles by common, contract and private motor car- 
riers. The Commission will hear comment and criticism upon this draft 
at hearings to be held in Los Angeles on October 10, 1938, at Tulsa on 
October 17, 1938, and at Washington, D. C., on October 26, 1938. 





I. C. C. Holds Existence of Adequate Rail Transportation Not 
Sufficient Reason For Denying Motor Carrier Certificate 


In Docket MC-85399—Murphy Transfer Company, Common Carrier 
Application, the I. C. C. granted a certificate to applicant for operation 
as a common carrier by motor vehicle of granite from Vermont points 
to points in Pennsylvania. In its report the Commission says: 


‘‘The evidence shows that movement by truck requires less 
handling and is faster than that by rail. Granite dealers now carry 
small stocks and do not buy in large quantities, making it necessary 
for such faster service. There are no other motor carriers trans- 
porting granite from and to the particular points here involved. 
Witnesses for the railroads testified as to the available rail service. 
That a particular point has adequate rail service is not a sufficient 
reason for denial of a certificate.’’ 





Motor Carrier’s Intrastate Permit Ordered Cancelled 


A motor carrier operating an extensive motor freight service in 
Missouri, Iowa and Kansas has been granted an appeal from an order of 
the Missouri Public Service Commission cancelling his intrastate permit. 





OCTOBER, 1938 89 





The Missouri Commission alleged that the carrier abused the intrastate 
permit by picking up goods in Kansas City, Missouri, sending the 
trucks to Kansas City, Kansas, and then back to St. Louis. 





Motor Carriers In Pick-Up and Delivery Service 


Commissioners Lee and Rogers of Division 5 of the I. C. C. have 
granted a ‘‘grandfather’’ permit to Dick’s Transfer and Truck Termi- 
nal, to operate as a contract carrier engaged in pick-up and delivery 
service at Pittsburg, Kansas, for three line-haul motor common carriers. 
Commissioner Eastman dissented, saying that the action of Division 5 is 
contrary to the rulings of the Commission in the Scott Brothers and 
Acme Fast Freight cases. 





Transportation of Explosives By Motor Carriers 


In Ex Parte No. MC-13—Transportation of Explosives by Motor 
Vehicle, the I. C. C. has announced that the Washington hearing, 
assigned for October 26, 1938, has been postponed until November 21, 
1938. The hearing will be held at the offices of the I. C. C., with Com- 
missioner Rogers presiding. 





Motor Carrier Rates In Central Territory 


The I. C. C. has issued an order permitting motor carriers in Central 
Territory to establish on or before October 5, 1938, on not less than one 
day’s notice, rates which shall not be less than the rates provided in Ex 
Parte MC-21—Motor Carrier Rates in Central Territory. 





Motor Carrier Rates In. New England 


In a supplemental report in Ex Parte No. MC-22—Motor Carrier 
Rates in New England, released on October 8th, the I. C. C. modified 
the bases of rates of common carriers of property by motor vehicle pre- 
scribed in previous reports, between points in southeastern New York 
and northeastern New Jersey, on the one hand, and points in Connecticut, 
Massachusetts and Rhode Island, on the other. 





Court Holds Tariff Charges Must Be Collected By Motor Carrier 


The Supreme Court of Florida has sustained the claim of the Brady 
Transfer & Storage Company against a shipper, in connection with trans- 
portation of a shipment of household goods from Sioux City, Iowa, to 
West Palm Beach, Florida. The carrier agreed to make the shipment 
for less than the published tariff rate, but the Court held this agreement 
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to be a violation of the Motor Carrier Act, and that the shipper was 
required to pay the full tariff charge. This decision is in line with a 
similar decision by the Supreme Court of Minnesota. 





Courts Without Jurisdiction To Determine Reasonableness of Rates 


In Interstate Commerce Commission v. Overnight Motor Transpor- 
tation Company, Inc., the United States District Court for the Eastern 
District of Pennsylvania has held that the courts are without jurisdiction 
to determine whether or not a motor carrier’s published charges are 
unreasonable or discriminatory, but that the courts do have jurisdiction 
to determine whether or not a carrier has violated its legal obligation to 
conform to its published tariffs. 





Reparation On Motor Carrier Shipments 


Joint Board members, R. O. Self, of North Carolina, and Leon 
Jourolman, Jr., of Tennessee, composing Motor Carrier Joint Board No. 
8, have recommended to the I. C. C. the dismissal of a petition of the 


Dixie Mercerized Company for reparation on shipments of cotton yarn 
from Chattanooga to Mebane, North Carolina. This is the first case 
involving reparation on shipments by motor carriers to be presented to 
the Commission. 

The Motor Carrier Act, 1935, makes no provision for reparation 
awards. The Commission has not yet acted on the recommendations of 
the Joint Board. 





Caravanning Held Subject To Motor Carrier Act 


In John P. Fleming, Common Carrier Application, Docket MC- 
48654, Division 5 of the I. C. C. has held that the driveway or caravan- 
ning method of transporting automobiles constitutes transportation 
within the meaning of the Motor Carrier Act, 1935. 





1. C. C. Wins Motor Carrier Cases 


As of September 1, 1938, the I. C. C. had not lost any cases brought 
by it in connection with its law enforcement program under the Motor 
Carrier Act. It has instituted 230 cases, of which 166 have been con- 
eluded. 
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Motor Carrier Act Violations 


Informations have been filed in the United States District Court at 
San Angelo, Texas, alleging that a cotton dealer who operates as a 
private carrier of his own cotton between San Angelo and Houston has 
been transporting merchandise for a grocery company on his return 
trips for compensation, under the guise of a private carrier hauling his 
own goods. The grocery company has also been charged with aiding 
and abetting violations of the Act. Another information charges other 
shippers with aiding and abetting violations of the Act by this same 
individual because he transported, without authority of the I. C. C., num- 
erous shipments in foreign commerce between Houston and San Angelo. 
The third information charges the carrier with hauling the merchandise 
for compensation without having filed a schedule of minimum rates with 
the I. C. C. 

In the United States District Court for the District of Massachusetts, 
at Boston, three motor carriers have been enjoined from violating tariffs 
filed with the I. C. C. and from extending credit to shippers for freight 
charges in excess of the period permitted under the Commission’s rules 
and regulations. In addition, fines were imposed upon some of the 
carriers and their officers. 

In the United States District Court for the Middle District of Penn- 
sylvania, at Scranton, certain motor carriers have been ordered to show 
cause why they should not be enjoined from further violations of the 
Motor Carrier Act, it being alleged that they have been operating as 
common carriers and brokers without having obtained authority from 
the I. C. C. 

In the United States District Court for the Northern District of 
Texas, at Dallas, criminal information has been filed against a motor 
carrier charged with operating as a contract carrier without a permit 
from the I. C. C. 

In the United States District Court for the District of Indiana, at 
Evansville, a motor carrier has been enjoined from operating without 
authority from the I. C. C. 





A criminal information has been filed at Fort Worth, Texas, against 
a motor carrier charging it with violation of the Motor Carrier Act, for 
transporting property in interstate commerce without a certificate of 
public convenience and necessity, and showing fictitious bills of sale on 
its equipment to a shipper, thereby reporting to characterize its opera- 
tions as those of a private carrier. The carrier was ordered to 
show cause on November 7th, why a temporary injunction should not 
be issued restraining it from further violations of the Act. 

A wholesale grocery firm in Kinston, North Carolina, has been fined 
for accepting rebates from a motor carrier, in violation of the Motor 
Carrier Act. It was charged that the carrier collected its lawful tariff 
rates but returned cash rebates of 5 cents per one hundred pounds to the 
shipper under the guise of payments for ‘‘tail-gate delivery service.’’ 
The motor carrier was fined some months ago for granting rebates to this 
and to other shippers. 
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Motor Carrier Cleared of Rebate Charge 


The Red Ball Motor Freight Company of Houston, Texas, has been 
found not guilty of charges filed by the I. C. C. of granting rebates in 
violation of the Motor Carrier Act. 

This was one of the several carriers charged by the Commission with 
violations of the Motor Carrier Act in connection with dealings with the 
Houston Bonded Warehouse Company. Other carriers pleaded guilty 
and were fined. 





Tennessee Motor Carriers Indicted For Violations 
Of Weight Law 


A Grand Jury at Nashville, Tennessee, has indicted ninety-four 
motor carrier operators for violations of the Tennessee truck weight law, 
which provides for a maximum weight of 18,000 pounds for trucks. 





Minnesota Motor Carriers Lose Right To Operate 


The Minnesota Railroad and Warehouse Commission has issued an 
order depriving twenty trucking operators of their permits for failure 
to carry the liability and property damage insurance as required by 
Minnesota law. 





Kansas Truck Movements 


The Associated Southwest Country Elevators has compiled from the 
records of the Kansas Corporation Commission data relating to the move- 
ment of general commodities by trucks within, into and through the 
State of Kansas as reported by all ports of entry of that State for the 
month of March, 1937. 

The equivalent of 409 carloads of grain and grain products moved 
in 2,841 trucks. The total weight of such movement was 20,386,672 
pounds, an average of 7,176 pounds per truck. The total movement of 
all commodities was the equivalent of 9,283 carloads, moving in 38,634 
trucks. The total weight was 280,918,007 pounds, or an average of 
7,271 pounds per truck. 





1. C. C. REPORTS FOR SALE 
The following volumes of I. C. C. decisions are for sale: 


Volumes 1-209 (except 207) 
Valuation Reports 22-46. 


This is the most complete set of decisions offered for sale which has 
come to our attention for some time. Anyone desiring to secure infor- 
mation concerning these books should communicate with the Executive 
Secretary. 





Sel] 





ve 











They Talk About the “Railroad Problem” 


President Roosevelt Appoints Committee To Draft Rail Legislation 


President Roosevelt on September 20th, appointed a committee of 
railroad executives and railway labor leaders to prepare a comprehensive 
legislative program to aid the railroads, for presentation to the next 
Congress. The committee consists of Carl Gray, Vice Chairman of the 
Union Pacific; M. W. Clement, President of the Pennsylvania; E. E. 
Norris, President of the Southern ; George M. Harrison, Chairman of the 
Railway Labor Executives Association; B. M. Jewell, President of the 
American Federation of Labor’s Railway Employees’ Department; and 
D. B. Robertson, President of the Brotherhood of Locomotive Firemen 
and Enginemen. 








Chairman Lea Outlines Factors For Solution of Rail Problem 


In a recent address before the Western Railway Club at Chicago, 
Chairman Clarence F. Lea of the Committee on Interstate and Foreign 
Commerce of the House of Representatives, listed five factors as being 
essential to the solution of the railway problem. They were: A larger 
volume of traffic; refinancing methods which will reduce fixed charges; 
reduction of operating costs; improvement of service to attract more 
business; more economic adjustment of rates between the competing 
carriers. 

Congressman Lea also emphasized the need for the coordination of 
competitive transportation agencies. He also stated his belief in the 
necessity for the reorganization of the I. C. C. to the extent necessary 
to enable it to function more promptly and effectively. 





Shippers Urged To Aid In Solving Railroad Problems 


Mr. Henry E. Stringer, Chairman of the Transportation Committee 
of the United States Chamber of Commerce, in addressing the quarterly 
meeting of the Atlantic States Shippers’ Advisory Board, at Albany, 
New York, on October 5th, said shippers must realize their responsibility 
to the crying need of the railroads and help solve the problem. ‘‘We 
must realize one fundamental fact,’’ he said. -‘‘The solution of the exist- 
ing terrible railroad problem must not be left alone in the hands of the 
legislators, railroad officials, labor officials or financiers.’’ He urged 
drastic downward rate adjustments, saying that only a ‘‘major operation 
on rate structures’’ would save the railroads from Government control. 





Repeal of Land Grant Rate Statutes Urged 


_ The Transportation Association of America, in the second of a 
series of brochures on its national transportation program, urges the 
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repeal of the land grant laws so far as they require reduced rates by 
railroads. The Association contends that the lands granted the railroads 
in aid of construction have been paid for many times over, and that land 
grant rates are a demoralizing element in the rate structure of the 
country. It is stated that the railroads, through these concessions, are 
being deprived of a substantial amount of revenue. 





Railway Labor Unions Propose Transportation Program 


Chairman George M. Harrison of the Railway Labor Executives 
Association, in testifying before the President’s emergency fact-finding 
board, in opposition to the proposed reduction in wages, said that the 
railway labor unions have agreed on a long range program under which 
labor, management, and the Government would join, to rehabilitate the 
railroads. The program as outlined by Mr. Harrison includes: 


1. Placing of all forms of transportation—water, land and air— 
under the same Federal regulation. 

2. The use of lighter and speedier equipment for more frequent 
= service, to be financed by the Government advancing necessary 

ds. 

3. Study of competing forms of transportation to determine the 
most efficient in each zone, with all forms of transportation operated in 
each other’s support. 

4. Establishment of rates which would permit carriers to accumu- 
late a reasonable reserve, so that the railroad policy of boosting rates 
during depressions and cutting rates in prosperous times could be re- 
versed. 

5. Placement of a definite limit on the amount of reserves that 
railroads could accumulate or pay out in dividends, with a limit on 
bonded indebtedness like that on property mortgages by national banks. 

6. Establishment of a 10-year probation period for reorganization 
of railroads to reduce the burden of fixed charges and cut debt structures 
to 50% of property values based on rate-making purposes. Such re- 
organization would become mandatory after the probationary period. 

7. Sweeping consolidations of railroads by interchange of capital, 
after approval by the I. C. C. 





Commissioner Miller Prophesies Compulsory 
Consolidation Legislation 


In his dissenting opinion in the Western Pacific Railroad reorganiza- 
tion case, Commissioner Miller said: 

‘*In view of the possibility of legislation at the next session of the 
Congress to compel consolidation of railroads into a few systems, or 
even into one system, which would obviate the necessity of reorganization 
of the railroads now in bankruptcy and also taking into consideration 
the fact that railroads cannot be reorganized to the best advantage under 
present economic conditions, I am of the opinion that it would be in the 
interest of the security holders to defer this reorganization.’’ 
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Solution of Railroads’ Problems in Fifty-three Words 


Mr. E. E. Norris, President of the Southern Railway, laid before the 
Transportation Division of the Illinois Chamber of Commerce a fifty- 
three-word program for the solution of the complicated economic prob- 
lems of the railroads. It was as follows: 

‘*Let the railroads be run as a business the same as your business, 
with reasonable freedom to price their product, to adjust their facilities 
and services to business needs and their expenses to their necessities. And 
give them fair and relatively equal conditions of competition and regula- 
tion with all other agencies of transportation.’’ 





Senator Wheeler Urges Transportation Board 


Senator Wheeler, of Montana, Chairman of the Committee on Inter- 
state Commerce of the Senate, prior to his testimony before the Presi- 
dent’s emergency fact-finding board, in opposition to the reduction in 
rail wages, said that the contemplated wage cut would be harmful to the 
earriers in the long run. 

Senator Wheeler said: ‘‘ Railroads complain that trucks and water 
carriers are not regulated and the Government is subsidizing other forms 
of transportation. The only way this can be worked out is to put all 
transportation under one board. What the railroads need is more busi- 
ness. When a depression comes, railroads always make the mistake of 
cutting wages and asking rate increases. What would happen to the 
auto industry if it tried to raise the prices of its product in a depres- 
sion ?”’ 

It was announced, also, that Senator Truman, of Missouri, would 
also testify before the emergency board, in opposition to the proposed 
wage cut. Senator Truman is also a member of the Committee on Inter- 
state Commerce. 





Senator Truman Urges Reorganization of |. C. C. 


Testifying before the President’s emergency fact-finding board, in 
opposition to the proposed 15% wage reduction, on October 14th, Senator 
Truman, of Missouri, a member of the Committee on Interstate Com- 
merce of the Senate, opposed the reduction, and blamed, in part, the 
I. C. C. for what he called the ‘‘top heavy debt structure’’ of the rail- 
road industry at the present time. Senator Truman said that the Com- 
mission had not always invoked its power to require provision for debt 
retirement when approving bond issues. He added: ‘‘When a bureau 
gets to be 50 years old there gets to be a little dry rot. I think the 
I. C. C. needs reorganization and I think some of the members of the 
Commission itself will agree with me.”’ 











United States Supreme Court Action 


The United States Supreme Court on October 10th, took action in 
the following cases, of interest to members of this Association : 


Probable Jurisdiction Noted 


The Court noted probable jurisdiction, indicating that it will hear 
the appeals in the following cases: 


No. 1383—Baltimore & Ohio R. Co., et al., v. United States, et al., 
on appeal from the United States District Court for the Southern Dis- 
trict of New York. This appeal involves the validity of the order of the 
I. C. C. prohibiting the furnishing of warehouse facilities by railroads 
at less than cost. 


Nos. 286-287—United States v. Mid-State Horticultural Company, 
Inc., and United States v. Pennsylvania R. R. Co., on appeal from the 
United States District Court for the Eastern District of Pennsylvania. 
These appeals involve the question whether the United States District 
Court of the District through which transportation was conducted has 
jurisdiction of prosecutions under the Elkins Act. 


Consideration of Jurisdictional Question Postponed 


In No. 231—Alton R. R. Co. v. Illinois Commerce Commission, on 
appeal from the Supreme Court of Illinois, the Court postponed until 
oral argument its consideration of its probable jurisdiction to hear the 
appeal. The case raises the question of the authority of a state regula- 
tory commission to compel maintenance by a railroad of switch tracks 
built for private firms on private property. 


Petitions for Writs of Certiorari Granted 


By granting petitions for writs of certiorari, the Court decided to 
hear appeals in the following cases: 


No. 55—McDonald v. Thompson, on petition for writ of certiorari to 
the United States Circuit Court of Appeals for the Fifth Circuit. This 
case involves the issue of the effect of the Motor Carrier Act, 1935, on 
the state regulation of interstate carriers. In this case a motor carrier 
who operates exclusively in interstate commerce, and who filed appli- 
cation with the I. C. C. for certificate of public convenience and necessity, 
under the grandfather clause of the Motor Carrier Act, 1935, brought 
suit against the Texas Railroad Commission to restrain it from denying 
him the use of Texas highways because he does not hold a permit under 
the Texas Motor Carrier Act. The United States Circuit Court of Ap- 
peals held the State statute valid as a measure for preservation and 
safety of highways, not in conflict with the Motor Carrier Act, 1935, be- 
cause that Act does not occupy the entire field of regulation. 
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No. 63—Connecticut Railway & Lighting Co. v. Palmer, on petition 
for writ of certiorari to the United States Circuit Court of Appeals for 
the Second Circuit. This case involves the question of whether a land- 
lord has a claim for damages arising from a rejection by a railroad in 
process of reorganization under Section 77 of the Bankruptcy Act of a 
lease. The landlord contends it has a provable claim for damages for 
rejection of unexpired lease, which is the difference between the present 
worth of rent and and rental value for balance of term. 


Petitions for Writs of Certiorari Denied 


By denying petitions for writs of certiorari, the Court declined to 
review the decisions of the lower courts in the following cases: 


No. 40—Wabash Railway Co. v. Bridal. This case involves the 
question of whether an interstate carrier’s brakeman performing switch- 
ing service on turn-around freight train containing interstate shipments, 
but operating between points within the State, was so engaged in inter- 
state commerce as to be able to recover under Federal Employers’ 
Liability Act for injuries sustained by reason of defective handbrake. 
The United States Cireuit Court of Appeals for the Eighth Circuit sus- 
tained the judgment of the lower Court in favor of the brakeman. 


No. 81—Higgins, Jr., et al v. City of Oklahoma City. This case 
involves the question of title to railroad rights-of-way originally acquired 
under railroad land grants, but later abandoned. The Supreme Court of 
Oklahoma held title upon abandonment of use reverted to the settlor. 


No. 91—Chaira, et al., v. Delaware, Lackawanna & Western R. R. 
Co. This case was a suit to recover for injuries sustained when an 
automobile collided with the central support of a railroad bridge crossing 
a public street. It was alleged that the railroad bridge was an unlawful 
obstruction of the highway, and a prima facie nuisance. The railroad’s 
erection of the bridge had been ratified by a city ordinance after con- 
struction. The United States Circuit Court of Appeals for the Third 
Cireuit held the municipality had power to authorize the construction of 
the bridge. 


No. 156—Missouri Pacific R. R. Co. v. Graves. This was an action 
for damages for personal injuries sustained by plaintiff while riding in a 
box car as attendant of stock being transported in interstate commerce. 
Plaintiff had no ticket, and was not named in the contract of shipment 
as caretaker. The Supreme Court of Missouri affirmed judgment for 
plaintiff, holding that under Missouri law he was a passenger because he 
boarded the train in good faith, thinking his passage had been paid, and 
his presence was known to the railroad company which undertook to 
transport him as a passenger. 


No. 159—Harris v. Missouri Pacific R. R. Co. This was a suit, under 
Federal Employers’ Liability Act, to recover for injury sustained by 
employee on interstate railroad while making temporary emergency re- 
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pairs on weed-eutting machine on spur track of railroad, the machine 
being used in operation over interstate tracks and transporting employees 
from one State to another. The Supreme Court of Missouri reversed a 
judgment for the employee, and held that he was not, at the time of the 
injury, engaged in interstate transportation so as to make him subject 
to the Federal Employers’ Liability Act. 


No. 173—Pennroad Corporation v. Ladner, Jr., Former Collector of 
Internal Revenue. This was a suit to recover Federal stamp taxes paid 
on stock issued by corporation to voting trustees who issued voting trust 
certificates to purchasers. The United States Circuit Court of Appeals 
for the Third Circuit reversed a judgment for the taxpayer, and held 
that there was a transfer of right to receive stock, taxable under the 
Revenue Act of 1936. 


Nos. 175-176. Southern Ry. Co. v. Lunsford, and Southern Ry. Co. 
v. Goree. These were actions under Federal Employers’ Liability Act to 
recover for injuries to fireman and for wrongful death of engineer on 
interstate train when locomotive overturned as a result of derailment of 
front truck wheels. Plaintiffs alleged defective track condition. Railroad 
alleges sole cause was placing of rock on track by small boy. The Court 
of Appeals of Georgia affirmed judgments of recovery against the carrier. 


No. 198—Kansas City Southern Ry. Co. v. Larsen. This was an 
action under the Federal Employers’ Liability Act to recover for injuries 
sustained by member of switching crew of interstate railroad when 
freight car on which he was inspecting vents was bumped by other cars 
ordered switched by the foreman. The Supreme Court of Arkansas 
affirmed judgment of recovery, holding that the injury resulted from 
the negligence of the foreman in switching cars with knowledge of the 
member’s presence on standing car. 


No. 232—Kansas City Southern Ry. Co. v. Interstate Commerce 
Commission. This was petition for mandamus to be directed to I. C. C. 
to require it to hear and determine complaint alleging that rentals 
charged plaintiff by terminal company under agreement were unreason- 
ably discriminatory and in violation of Section 3 (1) of the Interstate 
Commerce Act. The United States Court of Appeals for the District of 
Columbia affirmed judgment of the District Court of the United States 
for the District of Columbia denying the writ, and holding mandamus 
was not the proper remedy, since it did not appear that the I. C. C. was 
plainly wrong in refusing to take jurisdiction. 


Nos. 277 and 278—Inland Steel Co. v. United States, et al; and 
Chicago By-Products Coke Company v. United States. These were suits 
to enjoin enforcement of supplemental orders 19 and 56 issued by the 
I. C. C. in Ex Parte 104-Part Il—Terminal Services, directing the car- 
riers to cease and desist paying allowances to the corporations for ser- 
vices in switching cars. Enforcement of the orders was postponed by 
subsequent order. Interlocutory injunctions issued providing that rail- 
roads set up allowances on books of account pending determination of 
suit. Railroads filed new tariff supplements restoring allowance pro- 
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visions. The United States District Court for the Northern District 
of Illinois dissolved the temporary injunctions and dismissed the suits 
upon the authority of United States v. American Sheet & Tin Plate 
Company, holding that the evidence supported the findings and orders. 
It was contended that the Court had no power to set aside tariff supple- 
ments legally published and filed with the I. C. C., and that it had no 
power to enforce order retroactively in advance of the date upon which 
it became effective under the postponement order. 


The Court took the following action on Monday, October 17th: 


In No. 342—Lowden, et al., v. Simonds-Shields-Lonsdale Grain Com- 
pany, the Court, by granting a petition for writ of certiorari, agreed to 
review a judgment of the United States Circuit Court of Appeals for the 
Eighth Circuit in favor of the shippers. This is a suit by the railroad to 
recover for services in installing grain doors in box cars in which grain 
in bulk was shipped. Tariffs filed with the I. C. C. set a charge, prior 
arrangements to be made with carriers and to cover a specified period 
of time. The skippers, after the effective date thereof, wrote that they 
expected the carriers to continue supplying grain doors, but declined to 
pay any charges in connection therewith. The Circuit Court of Appeals 
held that the shippers’ letter was not a ‘‘prior arrangement’’ within the 
meaning of the tariff, and that such was a condition precedent to the 
accrual of the charge. It is contended by the carrier that the shippers’ 


letter was a ‘‘prior arrangement’’ within the meaning of the tariff, ren- 
dering shippers liable for the charges, and that the request for installa- 
tion of doors rendered the shippers liable regardless of whether there 
were prior arrangements within the strict terms of the tariff. 


In No. 354—New York, Chicago & St. Louis Railroad Company v. 
Haynes, the Court denied petition for writ of certiorari, and thereby de- 
clined to review a decision of the Illinois Circuit Court which affirmed a 
decision awarding compensation for death of interstate railroad’s fore- 
man, working on section employed in carrying intrastate and interstate 
commerce, who was engaged in maintaining flashes and switch lights at 
grade-crossing and toolhouse for storage of equipment for use in main- 
tenance of right-of-way. The Illinois Industrial Commission awarded 
compensation under the State Compensation Act, holding that the section 
foreman was subject to that Act at the time of the injury. The carrier 
contended that the Federal Employers’ Liability Act is the sole remedy, 
since the foreman was engaged in interstate commerce at the time of the 
injury. 

In No. 367—Eitchholz v. Public Service Commission of the State of 
Missouri, the Court postponed consideration of the motion to dismiss 
until hearing the case on its merits. This is a suit to enjoin cancellation 
of an interstate motor carrier permit issued under the Missouri statute. 
The cancellation had been ordered for violation of Rule 44 of the Public 
Service Commission, which forbids interstate carriers to transport prop- 
erty from one point in the State to another point within the State. The 
United States District Court for the Western District of Missouri denied 
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an injunction, holding that the carrier had violated the terms of its 
permit, and had no right to challenge the constitutional validity of Rule 
44 because of voluntary acceptance of license from the Commission. The 
motor carrier contends that Rule 44, as applied to determine character 
of shipments, is contrary to the congressional definition of interstate 
commerce in the Motor Carrier Act, 1935, and is violative of the Com- 
merce Clause, the due process clause and the equal protection clause of 
the Federal Constitution. 


In No. 28—Shields, et al., v. Utah Idaho Central Railway, which is a 
suit by the carrier to enjoin the United States Attorney from enforcing 
the provisions of the Railway Labor Act against it, on the ground that it 
is an electric interurban within the exemption proviso of Section 1 of the 
Railway Labor Act, the Court denied a motion of the American Transit 
Association for leave to appear and present oral argument as amicus 
curiae. (This case was argued orally on October 19th, and is now await- 
ing decision. ) 


On Monday, October 24th, the Court, in Thomson, et al., v. Stott, 
et al., denied a petition for writ of certiorari, thereby declining to review 
a decision of the Illinois Court of Appeals, Fourth District, which af- 
firmed a judgment in favor of the plaintiff in a suit, under the Federal 
Employers’ Liability Act, to recover for death of foreman of railroad 
switch crew who drowned after fall from car being unloaded from inter- 
state railroad ferry. The carrier contended that the foreman was en- 
gaged in maritime employment at the time of his death, and that the sole 
remedy is under the Longshoremen’s and Harbor Workers’ Compensa- 
tion Act. 


The Court announced a recess until Monday, November 7th. 





CONSTITUTIONALITY OF BITUMINOUS COAL ACT OF 
1937 ATTACKED 


The City of Atlanta, Georgia, has filed a petition in the District 
Court of the United States for the District of Columbia seeking a decla- 
ratory judgment to the effect that the Bituminous Coal Act of 1937 is 
unconstitutional in that it is in violation of the Tenth Amendment to the 
Constitution of the United States. The City of Atlanta claims that 
Congress does not have the power to regulate natural resources. The 
petition further states that the Coal Act interferes with essential Govern- 
ment functions of the City of Atlanta by increasing the cost of coal 
$1.10 per ton. 





RAILROAD RETIREMENT ANNUITIES 


The Railroad Retirement Board has announced that on September 
30, 1938, there were 120,093 retired railroad employees regularly re- 
ceiving annuities from the Board. The Board has about 36,000 appli- 
cations for annuity which have not yet been adjudicated. 





Railroad Owned Motor Carrier Held Subject 
To Carriers Taxing Act 


The Bureau of Internal Revenue has ruled (C. T. 12) that a trans- 
portation company which is owned by a railroad company, and which 
operates buses and trucks in connection with the transportation of 
passengers and property by railroad, is an ‘‘employer’’ within the 
meaning of the Carriers Taxing Act of 1937. 

The facts of the case, as stated in the ruling, are as follows: 

‘‘The O Transportation Co. is owned by the N Railroad Co. Em- 
ployees of the transportation company were formerly carried on the pay 
roll of the railroad company but at present are carried on a separate pay 
roll. The transportation company receives and makes delivery of sub- 
stantially all freight consigned to the railroad to be shipped in less than 
earload lots, thus making it unnecessary for the trains of the railroad 
company to stop at small stations to deliver such freight. Waybills 
received from other carriers are exchanged between the railroad com- 
pany and the transportation company and are rewritten on waybills of 
the latter company which retains the tariff charges. Usual tariff 
charges are made by the transportation company against the railroad 
company for transportation of property for the railroad. A part of 
the service of the transportation company consists of transporting 
passengers of the railroad’ company between various railroad terminals. 
Tickets are interchanged between the railroad and the transportation 
company. Since the latter is owned by the railroad, no definite con- 
tracts have been made between them. It is stated that the transportation 
company owns 10 buses and 2 freight trucks and that the revenue mile- 
age for the passenger buses has in the past exceeded that for the freight 
express trucks. ’’ 





FEDERAL POWER COMMISSION TO HEAR COAL INTERESTS 
IN PIPELINE APPLICATION 


The Federal Power Commission heard oral arguments on October 
21, 1938, on the petitions filed by the National Bituminous Coal Com- 
mission, the National Coal Association, the United Mine Workers of 
America, the Northwestern Coal Dealers Association, and the Maher 
Coal Bureau, for leave to intervene and become parties to a proceeding 
before the Commission on the application of the Kansas Pipeline and 
Gas Company for a certificate of convenience and necessity for a pro- 
posed $21,470,000 natural gas pipeline project, for which the Company 
has applied to the RFC for a loan of $20,000,000. 





NATIONAL LABOR RELATIONS BOARD CASES 


The National Labor Relations Board reports that a total of 16,770 
eases has been handled since the fall of 1935. These cases involved 
3,981,052 workers. The Board had pending on September 1, 1938, 3,820 
eases, having closed 12,950 cases, or over three-fourths of those handled. 
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Report of Executive Committee 


Article VII, Section 2, of the Constitution of the Association pro- 
vides that the Executive Committee shall exercise control over the 
financial affairs and shall have general supervision of the work of the 
Association other than the matters confided to the standing committees. 
It is provided that the Executive Committee shall receive reports and 
recommendations from all standing and special committees, the Treasurer 
and the Secretary, and that it shall consider reports of committees and 
submit them to the membership with such comment as it deems appropri- 
ate. 

Since the last Annual Meeting of the Association the Executive Com- 
mittee has exercised general supervision over the work of the Association, 
including its financial affairs. 

The membership of the Committee is scattered, making it desirable 
that formal meetings be held only so often as there appears to be a real 
necessity for them. In addition to the meeting to be held just prior 
to the convening of the Ninth Annual Meeting of the Association, the 
Committee held a formal meeting in Washington, D. C., on January 17, 
1938. At that meeting the Committee received a report of progress from 
Mr. Warren H. Wagner, Chairman of the Committee on Education for 
Practice, with respect to the ‘‘Reading List for Practitioners,’’ which 
has since been completed and furnished members of the Association. 
The Executive Committee decided that this document should be printed 
as a separate pamphlet, rather than as a part of the Journal. 

The Committee fixed the time and place for this Annual Meeting. 
Precaution was taken to get the views of all of the members of the 
Committee, regardless of whether they were present at the meeting. The 
selection of Pittsburgh as the place for the present Annual Meeting was 
unanimous. 

The report of the Special Committee on the Semi-Centennial of the 
Interstate Commerce Commission reported on the progress made with 
respect to the Cooley Bust. As will be reported elsewhere, that Bust has 
been completed, and is now in possession of the Association, and awaiting 
formal presentation to the Commission with appropriate ceremonies. 

The Committee decided that the Constitution and By-Laws, Code 
of Ethics, Rules of Procedure of the Committee on Professional Ethics 
and Grievances, and the informal opinions of that Committee should be 
printed as a separate pamphlet and distributed to the members of the 
Association. That has been done. The Committee passed upon some 
matters submitted by the Executive Secretary with respect to the admin- 
— of her office, and approved her recommendations regarding 

em. 

During the year the Committee has passed upon and approved a 
number of lists of applications for membership in the Association. 

The Interstate Commerce Commission requested the views of the 
Executive Committee with respect to the proposal that all Class B (non- 
lawyer) applicants be required to take written examinations. The views 
of the Committee were ascertained by correspondence and submitted to 
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the Commission. The Committee unanimously approved the Commis- 
sion’s proposal. The Commission has since then directed that such ex- 
aminations be required. 

The views of the Committee with respect to S. 3676, the bill to 
provide for a United States Court of Appeals for Administration, were 
also obtained by correspondence. The Committee agreed that there was 
nothing in that bill to justify the fears of the non-lawyer practitioners 
that they might be prohibited from practicing before the Interstate 
Commerce Commission if it were passed. The Committee felt that 
whether the Association should oppose the creation of such a court was a 
matter which should be left for the consideration of the membership at 
this Annual Meeting. 

The views of the Committee were also obtained with respect to H. R. 
9635, which would prohibit practice before Government departments by 
non-lawyers. The Committee was of the opinion that the membership 
of the Association had directed that such legislation be opposed, and 
that the special committee had ertire jurisdiction of the subject. 

Throughout the year the President, the Executive Secretary and 
the Chairman of the Executive Committee have had occasion frequently 
to discuss the affairs of the Association, and there has been the utmost 
harmony in the administration of its affairs during the past year. 

The reports submitted by the various standing and special commit- 
tees will be acted upon by the Executive Committee at a meeting to 


be held prior to the annual convention, and a further report made on the 
floor of the convention. 


Respectfully submitted, 


CuaRENcE A. Mier, Chairman. 





BUREAU OF MARINE INSPECTION AND NAVIGATION 
REGULATIONS 


The Bureau of Marine Inspection and Navigation of the Depart- 
ment of Commerce has issued new regulations for documentation, en- 
trance and clearance of vessels; tonnage duties and light money; car- 
riage of passengers; navigation fees; acceptance of safety certificates, 
ete. The new regulations were published in the Federal Register of 
October 7, 1938. 





HIGHWAY-RAILROAD GRADE CROSSING ACCIDENTS 


Fatalities resulting from highway-railroad grade crossing accidents 
in the first six months of 1938 totaled 696, a decrease of 162 compared 
with the corresponding period last year. In the first six months of this 
year, 1,962 persons were injured in such accidents compared with 2,496 
in the corresponding period in 1937. Accidents at highway-railroad 
grade crossings in the first six months of this year totaled 1,651, a de- 
crease of 517 compared with the first six months in the preceding year. 





Report of Committee on Uniformity of Procedure 
Before Federal Administrative Bodies 


Mr. Commissioner Aitchison in one of the most stimulating and far- 
seeing addresses that he ever delivered before the Association—and he 
has delivered many such addresses—had the following to say respecting 
uniformity of procedure before administrative tribunals at the last 
meeting of the Association in St. Louis: 


“This leads naturally to a second criticism to which the Federal administra- 
tive . ——~ are subject, yx o the diversity of their systems of practice and 
procedure, and the supposed failure to achieve that simplicity and freedom from 
technical pitfalls which are the theoretical attribute of commission practice. 
Part of this is due to varying statutory directions, and part to differing adminis- 
trative policies. Inspection will doubtless show that much of the support for the 
original rather reckless scheme for so-called administrative courts and for its 
present modified form lately under discussion before the American Bar As- 
sociation is attributable to vagaries and inconsistencies in practice as between 
these different Federal agencies, and to the marked differences in their psychol- 
ogical approach to quasi-judicial tasks. * * * ” , 


“Here, again, it seems that the essential general unity of Federal adminis- 
strative principles has been overlooked. The same constitutional principles 
compel all the Federal administrative agencies to adopt certain procedural 
methods; good administrative practice, and the needs of fair-play enforce certain 
other forms of practice. The deviations from what might be termed a norm— 
if a norm had in fact been dissected out of the mass of diverse procedural 
system—may occasionally be of substance, and unavoidable. Such will be recog- 
nized easily and are soon learned, and are accepted without protest because 
necessary. But differences in Federal administrative procedure which have no 
justification save the accident of their historical development, are needlessly 
disconcerting, and should be avoidable. The whole system of Federal adminis- 
trative law would be strengthened if it were more homogenous. We must not 
overlook the fact that now a conflict is going on quietly between the older, 
solidly established systems of law and equity and the new system of administra- 
tive process which is not unlike the historic conflict out of which the equity 
system evolved.” 

Mr. Commissioner Aitchison pointed out that the means are at hand 
and are already at work whereby much of this unification in practice and 
psychological approach can be secured, that the courts in the usual 
process of judicial review have aided by definition and clarification, and 
that the successive decisions of the Supreme Court are compelling 4 
certain degree of consistency and unity in the application of these funda- 
mentals of administrative practice. He went on to say that the admin- 
istrative agencies are in many instances compelled to use or do use as 
a model the practice which obtains in the courts of the United States, 
a practice that has now been made uniform in all the courts of the United 
States by the adoption of the new Federal Rules of Practice. 

A committee was later appointed by your President to consider and 
to deal with this question. The suggestion was made to the committee 
that the matter should first be taken up with other administrative 
agencies of the Government. This has been done and the committee has 
received some very helpful and encouraging replies from several of the 
administrative agencies of the Federal Government. It is not too much 
to expect, when this matter is explained, that eventually all the adminis- 
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trative agencies of the Federal Government will cooperate in some plan 
to obtain a greater uniformity of practice before such agencies. 

It may not be amiss to point out that Dean Landis of the Harvard 
Law School said in reply to a letter that called his attention to Mr. 
Commissioner Aitchison’s suggestion, that it may not be possible to get 
uniformity before all Federal Administrative tribunals, but that there 
are surely points with reference to each of them as to which there should 
be a certain degree of uniformity. 

That this whole subject is engaging more and more the attention of 
students of the law is shown by an article by Mr. A. H. Feller, in the 
February, 1938 number of The Yale Law Journal, entitled ‘‘ Prospectus 
for the Further Study of Federal Administrative Law.’’ Mr. Feller 
said in part: 

“It is doubtful whether the time has yet come for the formulation of gen- 
eral procedural principles applicable in all types of administrative tribunals. 
However, an aly subject for study is the extent to which the analogies 

1 


of procedure in the judicial courts may be resorted to for building up a body 
of administrative procedural rules. * * * ” 


“The practical application of the findings and recommendations of scholars 
requires some sort a governmental action. It is a fine thing to erect landmarks, 
but they fail of their purpose when navigators have no eyes for them. It would 
not be advisable to draw up a comprehensive code for passage by Congress. The 
preferable, and perhaps the only practical, course is to set up an agency charged 
with the duty of investigation and experimentation. I would suggest for this 
purpose the creation of a Conference of Senior Law Officers of the various 


agencies. Such a body would be in an excellent — to secure an integrated 
0 


view of the system of administrative justice and should be able to make informed 
recommendations for improvement in procedure. This body could be entrusted 
with the duty of keeping in touch with the researches of scholars. Its chief duty 
would be the preparation of rules of practice for the various agencies; it could 
put into effect all sorts of minor improvements which are badly needed; it could 
undertake the publication of a central collection of administrative decisions; it 
could adopt devices for limiting the size of the voluminous appellate records 
which administrative proceedings now produce.” 

The Committee is giving consideration to those particular subjects 
of practice and procedure that seem to lend themselves most easily to 
uniformity by the different administrative tribunals. With these mat- 
ters agreed upon it will then be in order to confer with representatives 
of the various administrative tribunals of the Federal Government. 

The subject is not only an important one but it is one that will 
require study, time, and patience over a considerable period of time. 
Uniformity in rules of practice before courts of the United States has 
been attained following years of labor, time, and thought given to the 
subject by the American Bar Association, the various committees of that 
Association, and by the law officers of the United States Government. 
There is no doubt that it is possible, as Dean Landis suggests, to obtain 
a greater uniformity in practice before administrative tribunals. 

The committee recommends that the work of the committee be con- 


tinued. Respectfully submitted, 
- BR. C. Fursrieat, 
Louis G. CALDWELL, 
Kartu D. Loos, 
Eimer A. Suitn, Chairman. 
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RETIREMENT OF RAILROAD EMPLOYEES 


The Railroad Retirement Board has sent a communication to all em- 
ployers subject to the Railroad Retirement Act calling their attention 
to the fact that it is not necessary that an employee retire before filing 
an application for an annuity. While an applicant must relinquish his 
rights before an annuity can be paid, employees who have not ceased 
compensated service or relinquished rights at the time of filing applica- 
tions may later certify to such action by executing Form C-13a provided 
by the Board. 





BITUMINOUS COAL STUDIES 


The Division of Research and Statistics of the National Bituminous 
Coal Commission has completed a tabular analysis of bituminous coal 
operations in 1936, with some preliminary data for 1937. The report 
reviews the industry in 1937 as to production by Coal Act districts; 
trends of distribution, relative rate of growth of coal, oil and water 
power; with detailed statistics by States and Counties. Copies are ob- 
tainable from the Chief of the Division of Research and Statistics, 
National Bituminous Coal Commission, Washington, D. C. 





WPA TO COMPILE SERVICE RECORDS OF RAIL EMPLOYEES 


The Railroad Retirement Board has made an agreement with WPA 
Administrator Hopkins whereby the service records and compensation of 
every railroad employee in the country will be immediately available 
when needed. Between 2,000 and 5,000 unemployed railroad men will 
be assigned to railroad offices for the purpose of bringing up to date 
the service records of prospective annuitants. Only furloughed men 
will be employed, and they will be paid union wage rates. The project 
will be supervised by A. V. Vallandingham, formerly Assistant Comp- 
troller of the Delaware & Hudson, who has been Director of Prior 
Service Records Projects of the Railroad Retirement Board. The rail- 
roads will furnish the office space. The Railroad Retirement Board will 
supply the stationery, office equipment, ete. The WPA will meet the 
payrolls. It is estimated that the work will require eighteen months 
and cost between $18,000,000 and $19,000,000. 





NATIONAL BITUMINOUS COAL COMMISSION HEARINGS 


The National Bituminous Coal Commission on October 10th entered 
what it says is its final stage of determining the base for establishing 
minimum prices for bituminous coal in the vast Appalachian Region. 
It began hearings on prices proposed by Eastern producers boards to 
determine the proper differentials between the prices for the various 
kinds, grades and sizes of coal. The Commission is permitting consumers 
to participate in the hearing either through the Consumers’ Counsel or 
by themselves for the purpose of introducing evidence or questioning 
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witnesses. The hearing at Denver, Colorado, has been completed to 
determine proper price differentials for the Rocky Mountain and Pacific 
Coast Regions. A similar hearing will be held for the Mid-West follow- 
ing the close of the present hearings. These hearings will be followed 
by the coordination of the price proposals as approved or modified by 
the Commission, in which process alterations will be made in the pro- 
posed f.o.b. mine prices to allow for differences in freight rates in order 
to retain the existing fair competitive situations, and to make allowances 
necessary for coal to continue competing with other types of fuel such 
as natural gas and oil. The final minimum price quotations, determined 
as the result of coordination, will then be subject to a final, quasi- 
judicial public hearing. 





NATIONAL RAILROAD ADJUSTMENT BOARD REFEREE 
BEGINS WORK 


The First Division of the National Railroad Adjustment Board has 
announced that Mr. Frank M. Swacker, appointed by the National 
Mediation Board under the terms of the Railway Labor Act to act as 
referee for the First Division in the disposition of fifty-three deadlocked 
eases, took up his duties on September 26, 1938. 





UNITED STATES MARITIME SERVICE 


The United States Maritime Commission has issued regulations for 
the government of the newly created United States Maritime Service, 
which will consist of licensed and unlicensed personnel of the United 
States Marine, including enrollees. 





COURT HEARS ARGUMENT IN BITUMINOUS COAL CASE 


The United States Court of Appeals for the District of Columbia 
on October 3rd heard oral argument in the case of Utah Fuel Company, 
et al., v. National Bituminous Coal Commission. This is an appeal from 
the District Court of the United States for the District of Columbia 
which dismissed the Appellant’s bill of complaint seeking an injunction 
restraining the Coal Commission from making available for inspection 


by interested parties the individual verified cost reports of producers 
of bituminous coal. 





RAILWAY EMPLOYMENT 


Class I steam railways, excluding switching and terminal companies, 
had 961,868 employees at the middle of September, 1938. This is a de- 
crease of 15.10 per cent as compared with the middle of September, 1937, 
and an increase of 2.41 per cent as compared with the middle of August, 


1938. Railway employment at the middle of September, 1938, was 52.8 
per cent of the 1923-1925 average. 
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Association of Practitioners 
Before The 


Interstate Commerce Commission 


APPLICATION FOR MEMBERSHIP 


I, hereby make 
(Please print) 
application for membership in the Association of Practitioners Before the Interstate 
mmerce Commission. 





1. My office address is 

















3. I was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 





and order dated and am now a member in good 
standing of the bar of that Commission. 


4, (For those admitted under Paragraph (2) ), | was admitted to practice as an 





attorney at law by the 





5. (For those admitted under Paragraph (b) ). My occupation is 


, and I am employed by, or am affiliated 





(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual 
dues $5.00. If application is filed between October 1st and March 
ist, $5.00. If filed between March 31st and September 30th, $2.50. 








